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FOREWORD 


The relationship of religion and the state, the subject of this symposium, offers 
striking contrasts. Certain aspects of the problem, which at first glance would ap- 
pear of crucial importance, investigation reveals to be definitely settled to the present 
satisfaction of the American people. Thus, as Professor Paulsen points out, the 
general tax exemption of religious institutions, which is perhaps the most important 
state assistance given them, is scarcely a debatable matter today. Equally futile, no 
doubt, would be discussions of any proposals for the establishment of a state church 
in this country. 

Other phases of this relationship, however, are unusually provocative of interest 
and controversy. A notable, perhaps the outstanding, example is in the field of 
education. Here in contemporary America the relationship of religion and the 
state outlines in sharply contrasting blacks and whites old but still unsettled problems. 

Two recent events in particular have been immediately responsible for the cur- 
rent emphasis on religion and the state in the area of education. First, the United 
States Supreme Court within the last two years has decided two notable cases in- 
volving these issues, one of which, in the opinion of many, furthers the separation 
of religion and the state while the other has the opposite tendency. Debate of the 
merits, as this symposium strikingly reveals, has almost inevitably spread from the 
justices themselves to all sections of the press, the pulpit, and the general public. 
Second, federal aid to education in general, as Professor Mitchell points out, for 
the very reason that it now appears inevitable in some form within a short time, 
has intensified the struggle over the place of the religious schools in such a program. 

There are, I venture to think, causes even more basic than these two which have 
produced the concentration in education of the problems of the relationship of 
religion and the state. The modern state, as has so often been pointed out, is more 
and more becoming not merely a secular rival to religion but actually a competing 
religion. Nationalism, Communism, Nazism—all partake of the mystic experiences, 
the unquestioning beliefs, the creeds and rituals, and the crusading zeals of a 
religion. Step by step with this development has occurred a parallel one, namely, 
the realization of the tremendous possibilities modern mass communication methods 
offer for propagandizing the faithful and converting the heathen. Obviously, no- 
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where is there greater opportunity for this activity than in the education of youth, 
as the police states of Germany and Russia have so vividly shown. Little wonder, 
therefore, that religion to some extent wishes to increase its participation in the 
general education of youth and is uneasy about further abdicating this area to the 
state. For the same reasons the state is reluctant to accept religion in full partnership 
in this sphere. The articles in this symposium, I believe, illustrate the resulting 
conflicts as to the most desirable relationship in a modern democracy of the state and 
contemporary religions. 


Roserr KraMer. 











THE SUPREME COURT AS NATIONAL SCHOOL 
BOARD* 


Epwarp S. Corwint 


As a student at the University of Michigan a half century ago I had frequent 
occasion to attend convocations, lectures, and concerts in University Hall. Each time 
my eyes were confronted with the words, emblazoned on the wall over the great 
organ, “Religion, morality, and knowledge, being necessary to good government and 
the happiness of mankind, schools and the means of education shall forever be en- 
couraged.” These words are from the famous Northwest Ordinance which was 
enacted in 1787 by the last Congress of the Confederation,’ and which from the 
provision it makes for the establishment of public schools is the matrix of the 
public school system of a great part of the United States. Two years later many 
of the same men, representatives of the same people, sitting as the first Congress 
under the Constitution, proposed the following amendment to the Constitution: 
“Congress shall make no Jaw respecting an establishment of religion, or prohibiting 
the free exercise thereof... .” Do these words represent a fundamental change in 
attitude on the part of the American people on the question of what relation should 
subsist between public education and the teaching of religion? Prima facie it seems 
doubtful,” but that it is so, nevertheless, is the implication of the decision on March 
8, 1948, of the United States Supreme Court in Illinois ex rel. Vashti McCollum v. 
Board of Education of Champaign County? 

The facts and holding in the case may be set forth as follows: 


A local board of education in Illinois agreed to the giving of religious instruction in 
the schools under a “released time” arrangement whereby pupils, whose parents signed 
“request cards,” were permitted to attend religious-instruction classes conducted during 
regular school hours in the school building by outside teachers furnished by a religious 
council representing the various faiths, subject to the approval and supervision of the 
superintendent of schools. Attendance records were kept and reported to the school 
authorites in the same way as for other classes; and pupils not attending the religious 
instruction classes were required to continue their regular secular studies. 

The Court held, in an opinion by BLACK, J., that this arrangement was in violation 
of the constitutional principle of separation of Church and State, as expressed in the 
First Amendment and made applicable to the states by the Fourteenth Amendment, and 
accordingly that the state courts below had acted erroneously in refusing relief to the com- 

* This is a revision of an article published in 43 THoucur 665 (1948). 

+ McCormick Professor of Jurisprudence (emeritus), Princeton University. 


July 13, 1787, 1 Srat. 51, n., Art. III. 
® The doubt becomes doubly doubtful when we recall that Congress re-enacted the Northwest Ordi- 


nance in 1791! 
* 333 U. S. 203 (1948). 
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plainant, parent and taxpayer, against the continued use of school buildings for such 
religious instruction. 

This conclusion was supported further in a separate concurring opinion by FRANK- 
FURTER, J., in which the historical backgrounds of the principle of separation of 
Church and State, and of “released time” arrangements, are considered at length. Justices 
JACKSON, RUTLEDGE, and BURTON joined in this opinion; and Justices RUT- 
LEDGE and BURTON also concurred in the opinion written by Justice BLACK. 

JACKSON, J., in an additional opinion, although concurring in the result, expressed 
doubt as to the standing of the complainant to raise the question at issue, and also felt that 
the relief granted, prohibiting all religious instruction in the schools, was too broad and 
indefinite. 

REED, J., dissented on the ground that the co-operative “released time” arrangement 
did not involve either an “establishment of religion” or “aid” to religion by the state, 
sufficient to justify the Supreme Court in interfering with local legislation and customs.‘ 


The holding and the opinions accompanying it raise all sorts of questions. “Re- 
leased time” programs prior to the decision operated in some 2,200 communities 
spread over forty-six states.° Are all of these programs rendered unconstitutional by 
the ruling in the McCollum case, or only those which are conducted in public school 
buildings? Justice Frankfurter, after characterizing the Champaign plan as “a 
conscientious attempt to accommodate the allowable functions of Government 
and the special concerns of the Church within the framework of our Constitution,” 
says that some released-time programs may be constitutional, others unconstitutional, 
and which are the one or the other must await “close judicial scrutiny” as cases arise. 
From the point of view of persons vested with the responsibility of administering 
the public school system of the country, this is not exactly a consoling utterance. And 
positively disturbing to all public educational authorities, both those at the school 
level and those at the college and university level, is Justice Jackson’s® suggestion 
that the holding may contain a threat to courses on religion and religious history, 
or even to courses in art, philosophy, and literature, which can hardly be taught 
without reference to religion, the seed-bed of them all. 

In fact, the decision seems to have fully satisfied very few people. Even Mrs. 
McCollum is disappointed in the final outcome, to date, of her efforts. What she 


asked for was a judicial mandate that 


would ban all teaching of the Scriptures. She especially mentions as an example of 
invasion of her rights “having pupils learn and recite such statements, “The Lord is my 
Shepherd, I shall not want.’” And she objects to teaching that the King James version 
of the Bible “is called the Christian’s Guide Book, the Holy Writ and the Word of God,” 
and many other similar matters.’ 


“92 L. Ed. 451 (1948). 
5 McCollum v. Board of Education, 333 U. S. 203, 224-225 n. 16 (1948). 
° 7d. at 213. ™Id. at 225. ® 1d. at 236. 
°A great many state constitutional provisions seem likely to undergo Supreme Court scrutiny 
under the McCollum decision. See Freperic J. Stimson, THE Law oF THE FEDERAL AND STATE 
ConstiruTIons oF THE Unirep States III, §§ 2-48 (1908). 
2° McCollum v. Board of Education, supra note 5, at 234-235. 
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She also avows a distaste for the word “sin.” Yet all that the Court did was to 
remand the cause to the State Supreme Court “for proceedings not inconsistent 
with this opinion,”"* a directive with which the latter court complied by banning the 
Champaign system. Comments the lady, according to the Champaign News- 
Gazette: 


I am right back where I started from three years ago. I have wasted all this time and 
money without an order prohibiting the schools from aiding and abetting in carrying 
on these classes. The schools should be definitely ordered against corralling students for 
religious classes. I told Mr. Dodd [her attorney] that I was dissatisfied and wanted to 
appeal. I believe we will take any further action that is open to us.’* 


My interest in this case is, however, not in the question of its practical soundness, 
but in that of its constitutional soundness; in the question, in brief, whether the 
Constitution does require that all public-supported education be kept strictly secular. 
Some comparatively recent decisions suggest the contrary. In the New Jersey Bus 
case,'* which was decided thirteen months prior to the Champaign case, it was held 
that the state is not inhibited from aiding religious instruction incidentally to the 
exercise by it of the police power for the protection of the health and safety of school 
children on the way to school; while in 1930, in Cochran v. Louisiana,* it was held 
that children attending parochial schools could be made beneficiaries of that state’s 
free textbook law without offense to the Constitution. The interest of the statute, 
said the Court, “is education, broadly; its method comprehensive. Individual in- 
terests are aided only as the common interest is safeguarded.”’* Federal appropria- 
tions in support of free lunches for school children embrace parochial schools, pre- 
sumably on the same justification. The parochial school is regarded as a distributing 
agency of social benefit, including education. Are these holdings invalidated by the 
McCollum decision? 

. I 

We encounter the characteristic almost at the outset of Justice Black’s “Opinion of 
the Court” in his brusque dismissal of the question whether Mrs. McCollum’s own 
interest in the constitutional issue raised by her was sufficient to entitle the Supreme 
Court, under the rules governing judicial review, to decide it."* The basic principle 
involved was stated by Justice Sutherland for the Court a quarter of a century ago, 
in these words: 


We have no power per se to review and annul acts of Congress on the ground that they 
are unconstitutional. That question may be considered only when the justification for some 
direct injury suffered or threatened, presenting a justiciable issue, is made to rest upon such 


117d. at 212. 

12 Speech delivered before National Council of Catholic Women, Convention in New Orleans, Sep- 
tember 11, 1948, by George E. Reed of Washington, member of the Council’s legal department. 

18 Everson v. Board of Education, 330 U. S. 1 (1947). 

44581 U. S. 370 (1930). 

18 1d. at 375. ‘ 

26 McCollum v. Board of Education, supra note 5, at 206-207. 
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an act. Then the power exercised is that of ascertaining and declaring the law applicable 
to the controversy. It amounts to little more than the negative power to disregard an 
unconstitutional enactment, which otherwise would stand in the way of the enforcement 
of a legal right. The party who invokes the power must be able to show not only that 
the statute is invalid but that he has sustained or is immediately in danger of sustaining, 
some direct injury as the result of its enforcement, and not merely that he suffers in some 
indefinite way in common with people generally.17 


The McCollum case originated, to be sure, in the courts of Illinois and was 
decided by them prior to its appeal to the Supreme Court, on writ of certiorari; but 
that fact does not alter the situation so far as the question above posed is concerned. 
In the words of Justice Frankfurter, dealing in 1939 in the case of Coleman v. 
Miller*® with a situation which was on all fours with the one before us: 


To whom and for what causes the courts of Kansas [se. Illinois] are open are matters for 
Kansas to determine. But Kansas can not define the contours of the authority of the 
federal courts, and more particularly of this Court. It is our ultimate responsibility to 
determine who may invoke our judgment and under what circumstances. . . . 

It is not our function, and it is beyond our power, to write legal essays or to give 
legal opinions, however solemnly requested and however great the national emergency. . . 
our exclusive business is litigation. The requisites of litigation are not satisfied when 
questions of constitutionality though conveyed through the outward forms of a con- 
ventional court proceeding do not bear special relation to a particular litigant. The scope 
and consequences of our doctrine of judicial review over executive and legislative action 
should make us observe fastidiously the bounds of the litigious process within which 
we are confined. No matter how seriously infringement of the Constitution may be 
called into question, this is not the tribunal for its challenge except by those who have 
some specialized interest of their own to vindicate, apart from a political concern which 


belongs to all.'® 


While these words are from a dissenting opinion, they voice on this particular 
issue the views of the Court as a whole, as is shown by its explicit ruling that 
Coleman had a sufficient interest to entitle him to prosecute the case before it. In the 
McCollum case, nevertheless, Justice Black brushes aside the question of the mate- 
riality of Mrs. McCollum’s interest in these curt words: “A second ground for the 
motion to dismiss is that the appellant lacks standing to maintain the action, a 
ground which is also without merit. Coleman v. Miller, 307 U. S. 433, 443, 445; 
464."*° The passages thus cited in no wise challenge Justice Sutherland’s position; 


17 Frothingham v. Mellon, 262 U. S. 447, 488 (1923). (Italics supplied.) It should be noted 
that formerly the vast majority of constitutional cases arose out of the effort of some official agency 
or of some private individual to enforce legislation which the defendant in the case attacked as uncon- 
stitutional. There can be no doubt as to the special interest of such a defendant in having the consti- 
tutional question passed upon. The practice which has developed within the last half century of 


raising the question of constitutionality in suits for injunctions alters the picture somewhat. But it is 
as to taxpayers’ suits that the doctrine of direct or special injury is most evidently relevant. See 16 C. J. S. 
Constitutional Law, §§76, 80-82 (1939). 

** 307 U. S. 433 (1939). 

1° 1d. at 462-464. (Italics supplied). 

2° McCollum v. Board of Education, supra note 5, at 206. 
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to the contrary, they assume its correctness. It is clear that the learned Justice had as 
much, and as little, right to cite Coleman v. Miller in support of his ruling as he 
would have had to invoke the Book of Revelations. 

Of the remaining members of the Court sitting in the McCollum case, Justice 
Jackson alone expresses any qualms as to the right of the Court to exercise its juris- 
diction. Comparing the case with the New Jersey School Bus case mentioned 
earlier, he says: 


. .. in the Everson Case there was a direct, substantial and measurable burden on the 
complainant as a taxpayer to raise funds that were used to subsidize transportation to 
parochial schools. Hence, we had jurisdiction to examine the constitutionality of the 
levy and to protect against it if a majority had agreed that the subsidy for transportation 
was unconstitutional. 

In this case, however, any cost of this plan to the taxpayers is incalculable and negligible. 
It can be argued, perhaps, that religious classes add some wear and tear on public 
buildings and that they should be charged with some expense for heat and light, even 
though the sessions devoted to religious instruction do not add to the length of the school 
day. But the cost is neither substantial nor measurable, and no one seriously can say that 
the complainant’s tax bill has been proved to be increased because of this plan. I think 
it is doubtful whether the taxpayer in this case has shown any substantial property injury.?4 


“Incalculable and negligible” sums up with substantial accuracy the purport of 
the extensive finding of facts by the Circuit Court of Champaign County, in which 
Mrs. McCollum instituted her action. Besides, what of the opposed public interest 
—why should not that have been considered by the Court? In fact, it always has 
been considered in cases in which taxpayers have sought to challenge the consti- 
tutional validity of expenditures from the national fisc, with the result that no such 
challenge has succeeded thus far.2 Why the same rule should not be observed in 
the case of local expenditures is hard to see; and especially disappointing is the 
indifference shown on this occasion by those two or three members of ‘the Court 
who have so frequently in recent years protested their love for the federal system 
and deplored its impairment. 

I should like to point out, moreover, that a strange difference appears to exist 
today between public school buildings and public parks in respect to their availa- 
bility for religious uses. In the Lockport case,** which was decided three months 
after the McCollum case, it was held by a vote of five justices to four that an ordi- 
nance of the city of Lockport, New York, which forbids the use of sound amplifica- 
tion devices except with the permission of the chief of police was unconstitutional 
as applied in the case of a Jehovah’s Witness who used sound equipment to amplify 
lectures in a public park on Sunday, on religious subjects. The proposition for 
which the case seems to stand is that when a municipality establishes a public park 
it thereby renders the park a potential forum for any blatherskite politician or 

17d, at 233-234. See also Transcript of Record, p. 69. The state Supreme Court agreed. Id. at 


274-275. . 
*8 See note 17 supra. ** Saia v. New York, 334 U. S. 558 (1948). 
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whirling deverish who wishes to peddle his doctrinal wares over a public address 
system, and that a park for quiet uses, to serve the amenities of civilized living, is 
unconstitutional.”** 

At any rate, the discrepancy between the two holdings is apparent. In one it is 
held that a school board may not constitutionally permit religious groups to use 
on an equal footing any part of a school building for the purpose of religious 
instruction to those who wish to receive it. By the other the public authorities 
are under a constitutional obligation to turn over public parks for religious prop- 
aganda to be hurled at all and sundry whether they wish to receive it or not. The 
Court seems to cherish a strange tenderness for outré religious manifestations which 
contrasts sharply with its attitude toward organized religion. 

But it appears that Mrs. McCollum had a second string to her bow, and that her 
appeal for the Court’s protection was based also on her right and duty as parent. 
This ground for the Court’s intervention is, if possible, even flimsier than the one 
just considered. What it simmers down to is the contention that plaintiff's son James 
Terry was subjected, in consequence of his non-participation in the program, to 
“embarrassment” and “humiliation.” These allegations too, like those regarding 
the expense of the program, the court of first instance found to be unsubstantiated 
by “the great preponderance of evidence,” a circumstance to which Justice Black 
makes no allusion.2* But even had the weight of testimony been otherwise, still 
the problem raised would seem to have been one of school discipline, to be settled 
in the principal’s office, rather than one of constitutional interpretation for the 
Supreme Court at Washington. Besides, so far as anything to the contrary appears, 
had James Terry and his parent made proper application, the school authorities 
would have willingly assigned accommodations where the two of them might have 
foregathered during the released time period to confer with regard to their common 
faith—or lack of it.?® 


281n Kovacs v. Cooper, 336 U. S. 77, decided January 31, 1949, the Court sustained a Trenton 
Ordinance which banned from that city’s streets all loud speakers and other devices which emit “oud 
and raucous noises.” The decision is asserted by three of the four dissenters to it to amount to a flat 
overruling of the decision in the Saia case, and I am inclined to agree with them. So much the better, 
say I. Justice Frankfurter’s concurring opinion in the Kovacs case deserves special attention for its 
criticism of Justice Reed’s reference, in his opinion for the Court, to “The preferred position of freedom 
of speech.” Id. at 88. Justice Frankfurter follows a review of other similar dicta in recent opinions 
with the observation that the claim that any legislation which restrains “liberty” in the sense of the 
First and Fourteenth Amendments considered together, is “‘presumptively unconstitutional,” “has never 
commended itself to a majority of this Court.” Id. at 94-95. I wish to add that, even were it otherwise, 
still the Court would not be warranted in taking jurisdiction of a case which involved such a restraint, 
on the mere application of a person who had not shown sufficient direct injury because of the restraint in 
question. 

2*McCollum v. Board of Education, supra note 5, at 232. Transcript of Record, p. 68. It appears 
that Mrs. McCollum herself considers James Terry to be something of a “problem child,” unable to get 
along with other children. 

*5 This question occurs to me: Suppose that Jehovah’s Witnesses’ children should complain that 
they were “embarrassed,” etc., in consequence of their not participating along with other school children 
in saluting the flag, would that render the salute requirement invalid for all school children? At least, 
their grievance would seem to be fully as substantial as James Terry’s. 
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To conclude this phase of the McCollum case—which may in the long run prove 
to be its most important phase—I wish to make two observations. The first is 
that Justice Black’s brusque disposal of the question of Mrs. McCollum’s locus standi 
in court to maintain her action reduces—or elevates—the doctrine of “special interest” 
to a jurisdictional fiction. All that anyone has to do to get the Court ‘to pass on 
the constitutionality of a state statute or administrative order, under the First Amend- 
ment at any rate, is to allege that its enforcement will involve expense and that he 
is a taxpayer; neither of which allegations appears to be traversable, otherwise the 
Court must have paid some heed to the Illinois court’s findings of fact. Whether 
the Court is wise in thus enlarging its jurisdiction in an area in which its performance 
has been in the past so obviously at the mercy of the individual prepossessions of 
its members, and is consequently so spotted with self-contradictions and inconsist- 
encies, prompts a doubt—one which its holding in the case at bar is not calculated 
to dispel. 

My second observation is advanced more diffidently. It is that under the prin- 
ciples governing award of mandamus, if the Champaign School Board had per- 
emptorily refused the use of public school rooms for the released-time program, 
the backers of the plan would have had a far stronger case against the board than 
Mrs. McCollum had. Their combined interest in compelling a fuller use of public 
property to the creation anid maintenance of which they contributed as taxpayers 
would have been impressive. Moreover, it would have been an affirmative interest. 
Mrs. McCollum, it seems to me, ought to have asked for an injunction, not 
mandamus. 


II 


People of the State of Illinois ex rel. Vashti McCollum, Appellant v. Board of 
Education of School District No. 71, Champaign County was welcomed by the Court 
with open arms, as affording it a grand opportunity to break a lance—or several 
of them—in behalf of the “constitutional principle’—as it is asserted to be—of 
Separation of Church and State. Actually, the Constitution does not mention this 
principle. In fact, it does not contain the word “church,” nor yet the word “state” 
in the generic sense except in the Second Amendment, in which a “well regulated 
militia” is asserted to be “necesary to the security of a free state”; even the word 
“separation” fails to put in an appearance. These singular omissions—singular, if 
what the Framers wanted was “Separation of Church and State” in the Court’s 
understanding of it—are now supplied by the Court by the interpretation which it 
affixes to the “establishment of religion” clause of the First Amendment. The 
Court’s theory, which was stated in the first instance by Justice Black in his opinion 
for the Court in the New Jersey Bus case, is that, under this clause, supplemented ‘by 
the word “liberty” of the Fourteenth Amendment, “Neither a state nor the Federal: 
Government can [1] set up a church”; [2] “pass laws which aid one religion, 











10 Law AnD ConTEMPORARY PROBLEMS 


[3] aid all religions, or [4] prefer one religion over another.”** For this reading 
of the clause the Court relies primarily on historical data. Do historical data, on 
the whole, sustain it? The answer is, not in such a way or such a sense as to 
vindicate the McCollum decision. 

So far as the National Government is concerned, the first of the above four 
propositions is true; originally, indeed, it came near being the whole truth; as to 
the states it is not, as we shall see, necessarily true even today. Of the remaining 
assertions, the second may be ignored as ambiguous; the third is untrue historically; 
the fourth is true. In a word, what the “establishment of religion” clause of the 
First Amendment does, and all that it does, is to forbid Congress to give any 
religious faith, sect, or denomination a preferred status; and the Fourteenth Amend- 
ment, in making the clause applicable to the states, does not add to it, but logically 
curtails it. 

Where, then, did Justice Black get his confident reading of the “establishment 
of religion” clause? He got it from Justice Rutledge’s dissenting opinion in the 
New Jersey Bus case, which in turn is based largely on James Madison’s Memorial 
and Remonstrance Against Religious Assessments of 17857" At that time—four 
years before the First Amendment was framed—a proposal was pending in the 
Virginia Assembly to levy a tax for the benefit of “teachers of the Christian religion.” 
The father of the measure was Patrick Henry, but it was also supported outside 
the Assembly by Washington, Marshall, and other great names. Madison, on 
the other hand, with the recent successful fight for the disestablishment of the 
Episcopal Church in mind, fought the measure tooth and nail, fearing that if it was 
enacted that body would have its foot in the stirrup for a fresh leap into the saddle. 
The keynote of the Remonstrance, which summed up his opposition, is sounded in 
the following passage; 

Who does not see that the same authority which can establish Christianity, in exclusion of 
all other Religions, may establish with the same ease any particular sect of Christians, in 
exclusion of all other Sects? That the same authority which can force a citizen to con- 


tribute three pence only of his property for the support of any one establishment, may 
force him to conform to any other establishment in all cases whatsover??® 


As those very words show, however, Madison’s conception of an “establishment 
of religion” in 1785 was precisely that which I have set forth above—a religion 
enjoying a preferred status. ‘The same conception, moreover, underlies the state con- 
stitutions of the day, when they deal with the subject.”® It also underlies all but one 


*° Everson v. Board of Education, supra note 13, at 15. 

*7 Id. at 63 ff, quoting II THe Writincs or JaMEs Mapison 183-191 (Hunt ed. 1901). 

** Justice Rutledge’s dissenting opinion in Everson v. Board of Education, supra note 13, at 65-66, 
quoting II THe Writincs or JaMEs Mapison 183, 186 (Hunt ed. 1901). 

2° See I Francis Newron THORPE, THE FEDERAL AND STATE ConsTITUTIONS, COLONIAL CHARTERS, 
AND OTHER Orcanic Laws OF THE STATES, TERRITORIES, AND COLONIES Now or HEREAFTER FORMING THE 
Unirep States oF AMERICA 567 (Dela); III id. 1890 (Mass.); IV id. 2454 (N. H.); V id. 2597 (N. J.), 
2636 (N. Y.), 2793 (N. C.); VI id. 3255 (S. C.). 
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of the proposals from the states which led to the framing of the First Amendment 
in the first Congress. Thus Virginia proposed that “no particular religious sect or 
society ought to be favored or established, by law, in preference to others”—a 
formula which North Carolina reiterated word for word, and which New York 
reiterated save for the word “particular.” Only New Hampshire, concerned for her 
own “establishment,” wanted a broader prohibition, one that would keep Congress 
out of the field of religion entirely. 

But, it may well be asked, what bearing do the views which Madison advanced 
in 1785 in a local political fight regarding the subject of religious liberty in Virginia 
have on the question of the meaning of the First Amendment? Justice Rutledge’s 
theory is (1) that Madison was the author of the First Amendment, and (2) that 
he must have intended by the ban which is there imposed on Congress’s legislating 
“respecting an establishment of religion” to rule out the kind of legislation which 
he had opposed in Virginia four years earlier. Neither of these positions is correct. 

As originally introduced into the House of Representatives by Madison, the 
proposal from which the religion clauses of the First Amendment finally issued read 
as follows: 


The civil rights of none shall be abridged on account of religious belief or worship, 
nor shall any national religion be established, nor shall the full and equal rights of 


conscience be in any manntr, or on any pretext, infringed.®* 
These words Madison later elucidated thus: 


. .. he apprehended the meaning of the words to be, that Congress should not establish 
a religion, and enforce the legal observation of it by law, nor compel men to worship 
God in any manner contrary to their conscience . . . if the word “national” was inserted 
before religion, it would satisfy the minds of honorable gentlemen. He believed that 
the people feared one sect might obtain a pre-eminence, or two combine together, and 
establish a religion to which they would compel others to conform. He thought if the 
word “national” was introduced, it would point the amendment directly to the object 
it was intended to prevent.®? 


In short, “to establish” a religion was to give it a preferred status, a pre-eminence, 
carrying with it even the right to compel others to conform. But in fact, before 
Madison’s proposal was passed by the House and went to the Senate it had been 
changed to read: “Congress shall make no law establishing religion, or to prevent 
the free exercise thereof, or to infringe the rights of conscience”; and in the Senate 
this proposal was replaced by the following formula: “Congress shall make no law 
establishing articles of faith or a mode of worship or prohibiting the free exercise of 
religion.”** That is, Congress should not prescribe a national faith, a possibility 


8° I] THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL ConsTiTU- 
TION 659 (Jonathan Elliott ed. 1836); I id. 326; IV id. 244, 251. See also Il id. 553. 
®11 ANNALS OF Conc. 434 (1789-1791). 
*9 1d. at 730-731. 
*8 Records of the United States Senate, September 9, 1789, United States National Archives, cited 
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which those states with establishments of their own—Massachusetts, New Hamp- 
shire, Connecticut, Maryland, and South Carolina—probably regarded with fully 
as much concern as those which had gotten rid of their establishments. And the 
final form of the First Amendment, which came from a committee of conference 
between the two houses, appears to reflect this concern. The point turns on the 
significance to be attached to the word “respecting,” a two-edged word, which bans 
any law disfavoring as well as any law favoring an establishment of religion. As 
will be seen in a moment, Story’s reading of the First Amendment makes “respect- 
ing” the pivotal word of the “no establishment” clause. 

To come back for a moment to Madison. Thanks to his exertions, Henry’s bill 
was defeated, and unquestionably his Remonstrance should be given considerable 
credit for this result. But political management also played a role, and no unim- 
portant one. The great problem was to overcome the tremendous influence which 
Henry’s oratory exerted in the Virginia Assembly. Writing Madison at this time 
from Paris, Jefferson said: “What we have to do, I think, is devotedly to pray for 
his death.” Madison, however, had a better scheme. Relying on Henry’s vanity, 
he concocted a movement to make him Governor, and Henry took the bait, hook, 
line, and sinker, thus automatically removing himself from the Assembly and 
destroying his brain-child.** 

Yet it is probably due to his part in this fight that in his later years Madison 
carried the principle of separation of church and state to pedantic lengths, just as 
he did the principle of the separation of powers. In his essay on Monopolies, which 
was written after he left the presidency (probably long after), he put himself on 
record as opposed to the exemption of houses of worship from taxation, against the 
incorporation of ecclesiastical bodies with the faculty of acquiring property, against 
the houses of Congress having the right to choose chaplains to be paid out: of 
national taxes, which, said he, “is a palpable violation of equal rights, as well as of 
Constitutional principles,”*° and also against chaplains in the Army and the Navy. 
He states, indeed, that as President he was averse to issuing proclamations calling 
for days of thanksgiving or prayer, but was in some instances prevailed upon to 





in Appellees’ Brief (Messrs. Franklin, Peterson, Rall, and Fisk) in the McCollum case, supra note 5. 
Here attention is drawn to the fact that the Virginia legislature postponed ratification of the third 
proposed amendment (Amendment I of the first ten amendments) until December 15, 1791 (III ANNALS 
oF Conc. 54), by which time they had already received the approval of the required three-fourths of the 
state legislatures. The leaders in opposition to the First Amendment voiced their objections in the 
following terms: “. . . although it goes to restrain Congress from passing laws establishing any national 
religion, they might, nothwithstanding, levy taxes to any amount for the support of religion or its 
preachers; and any particular denomination of Christians might be so favored and supported by the 
general government, as to give it a decided advantage over the others, and in the process of time render 
it powerful and dangerous as if it was established as the national religion of the country.” Evidently, as 
Appellees’ Brief remarks, Virginians, who, after all, were the ones most familiar with the Virginia 
concept of religious freedom, did not interpret the First Amendment as living up to the spirit or the 
letter of the Virginia Bill for Establishing Religious Freedom. Brief, pp. 53-54. 

*4Trvinc Brant, JAMES Mapison, THE NATIONALIST 345-346 (1948). 

5 Fleet, Madison’s “Detached [sic] Memoranda,” 3 WiLi1aM AND Mary Q. 534, 558 (3d Ser.) (1946). 
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affix his name to proclamations of this character at the request of the houses of 
Congress.** In all these respects, of course, Madison has been steadily overruled by 
the verdict of practice under the Constitution, as the data assembled by Justice Reed 
in his dissenting opinion show.*” 

To conclude this—the Madisonian—phase of our subject: the importance attached 
by Justice Rutledge in the School Bus case to Madison’s Memorial and Remonstrance 
of 1785 as interpretive of the First Amendment is obviously excessive. First, the 
Remonstrance antedated the framing of the amendment by four years; second, Madi- 
son himself never offered it as an interpretation of the amendment; third, he was not 
the author of the amendment in the form in which it was proposed to the state 
legislatures for ratification; fourth, even had he been, the Remonstrance itself is ex- 
cellent evidence that “an establishment of religion” meant in 1785 a religion, sect, 
or denomination enjoying a privileged legal position; finally, Madison himself 
asserted repeatedly as to the Constitution as a whole that “the legitimate meaning 
of the Instrument must be derived from the text itself.”** Rejecting in a recent case 
the proposition that the Fourteenth Amendment, but more particularly the “due 
process” clause thereof, was intended to impose upon the States all of “the various 
explicit provisions of the first eight Amendments,” Justice Frankfurter said: “Re- 
marks of a particular proponent of the Amendment no matter how influential are 
not to be deemed part of the Amendment. What was submitted for ratification 
was his proposal, not his speech.”*® And Madison was not even the proponent of 
the First Amendment in its final form! 

But Justice Rutledge, and the Court also, urge the authority of Jefferson as an 
interpreter of the First Amendment, although, being in Paris at the time, Jefferson 
had no hand in framing it. The reason for the Court’s deference to the third 
president is that in 1802 he wrote a letter to a group of Baptists in Danbury, 
Connecticut, in which he declared that it was the purpose of the First Amendment 
to build “a wall of separation between church and state.”*° What, then, was Jeffer- 
son’s idea of such a wall? So far as it bears on the question of religion in the 
schools, it certainly does not support the position of the Court in the McCollum 
case. Dealing with the subject with respect to his own recently established Uni- 
versity of Virginia, Jefferson wrote in 1822: 


It was not, however, to be understood that instruction in religious opinion and duties 
was meant to be precluded by the public authorities, as indifferent to the interests of 
society. On the contrary, the relations which exist between man and his Maker, and the 
duties resulting from those relations, are the most interesting and important to every 
human being, and most incumbent on his study and investigation. The want of in- 
struction in the various creeds of religious faith existing among our citizens presents, 

8° 7d. at 551-562. 

87 McCollum v. Board of Education, supra note 5, at 253-255. 

®8 111 THe Works oF JAMES MaDIsON 228, 552 (Phila. 1867). 


8° Adamson v. California, 332 U. S. 46, 64 (1947). 
“0 Saut K. Papover, THE CoMPLETE JEFFERSON 518-519 (1943). 
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therefore, a chasm in a general institution of the useful sciences . .. A remedy, however, 
has been suggested of promising aspect, which, while it excludes the public authorities 
from the domain of religious freedom, will give to the sectarian schools of divinity the 
full benefit the public provisions made for instruction in the other branches of science . . . 
It has, therefore, been in contemplation, and suggested by some pious individuals, who 
perceive the advantages of associating other studies with those of religion, to establish their 
religious schools on the confines of the University, so as to give to their students ready 
and convenient access and attendance on the scientific lectures of the University; and to 
maintain, by that means, those destined for the religious professions on as high a standing 
of science, and of personal weight and respectability, as may be obtained by others from 
the benefits of the University... . Such an arrangement would complete the circle of 
the useful sciences embraced by this institution, and would fill the chasm now existing, 
on principles which would leave inviolate the constitutional freedom of religion, the most 
inalienable and sacred of all human rights, over which the people and authorities of this 
state, individually and publicly, have ever manifested the most watchful jealousy; and 
could this jealousy be now alarmed, in the opinion of the legislature, by what is here 
suggested, the idea will be relinquished on any surmise of disapprobation which they 
might think proper to express.** 


And again: 
. . . by bringing the sects together, and mixing them with the mass of other students, 


we shall soften their asperities, liberalize and neutralize their prejudices, and make the 
general religion a religion of peace, reason, and morality.*? 


The eager crusaders on the Court make too much of Jefferson’s Danbury letter, 
which was not improbably motivated by an impish desire to heave a brick at the 
Congregationalist-Federalist hierarchy of Connecticut, whose leading members had 
denounced him two years before as an “infidel” and “atheist.” A more deliberate, 
more carefully considered evaluation by Jefferson of the religious clauses of the First 
Amendment is that which occurs in his Second Inaugural: “In matters of religion, 
I have considered that its free exercise is placed by the constitution independent of 
the powers of the general government.”** In short, the principal importance of 
the amendment lay in the separation which it effected between the respective juris- 
dictions of state and nation regarding religion, rather than in its bearing on the 
question of the separation of church and state. For the rest, it is not irrelevant to 
the major subject opened up by the Court’s decision to note that Jefferson regarded 
religion as “a supplement to law in the government of men,” as “the alpha and 
omega of the moral law”—an attitude closely akin to that voiced in the Northwest 
Ordinance.** 

Finally, I wish to adduce the evidence afforded by some important systematic 


“1 Id. at 957-958. 

“212 Tue Works oF THOMAS JEFFERSON 272 (Ford ed. 1905). These passages are both quoted 
by Justice Reed in a footnote, 333 U. S. 203, 245, 246 n. 11. 

“31 MESSAGES AND PAPERS OF THE PRESIDENTS 379 (Richardson ed. 1896). 

“4 THe Writincs oF THoMAs JEFFERSON 339 (H. A. Washington ed. 1854); 1 id. at 545. For 
the latter reference, I am indebted to J. M. O’NeItt, Reticion anp Epucation UNDER THE CONSTITUTION. 
This work, now in press, is a devastating assault upon the McCollum decision from several angles. 
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works on the subject of constitutional interpretation, as to the meaning of the term 
“an establishment of religion.” The first of these, although the Court seems to have 
overlooked it entirely in its researches on the present occasion, carried vast authority 
a century ago, especially north of the Potomac. I refer to Story’s Commentaries on 
the Constitution. Interestingly enough, with one important exception, Story’s hard- 
bitten New England views are quite in line in this instance with those of the 
Virginians. The exception is that according to Story, while the “no establishment” 
clause inhibited Congress from giving preference to any sect or denomination 
of the Christian faith, it was not intended thus to withdraw the Christian religion 
as a whole from the protection of Congress. Thus he wrote: 


Probably at the time of the adoption of the Constitution, and of the amendment to it, 
now under consideration, the general, if not the universal sentiment in America was, 
that christianity ought to receive encouragement from the state, so far as was not 
incompatible with the private rights of conscience, and the freedom of religious worship. 
An attempt to level all religions, and to make it a matter of state policy to hold all in 
utter indifference, would have created universal disapprobation if not universal indig- 
nation.*5 


Nor was it the purpose of the Amendment to discredit state establishments of 
religion, but simply “to exclude from the National Government all power to act on 
the subject.” 


The situation . . . of the different states equally proclaimed the policy, as well as the 
necessity of such an exclusion. In some of the states, episcopalians constituted the pre- 
dominant sect; in others, presbyterians; in others, congregationalists; in others, quakers; 
and in others again, there was a close numerical rivalry among contending sects. It was 
impossible, that there should not arise perpetual strife and perpetual jealousy on the 
subject of ecclesiastical ascendency, if the national government were left free to create a 
religious establishment. The only security was in extirpating the power. But this alone 
would haye been an imperfect security, if it had not been followed up by a declaration 
of the right of the free exercise of religion, and a prohibition (as we have seen) of all 
religious tests. Thus, the whole power over the subject of religion is left exclusively to 
the state governments, to be acted upon according to their own sense of justice, and the 
state constitutions; and the Catholic and the Protestant, the Calvinist and the Arminian, 
the Jew and the Infidel, may sit down at the common table of the national councils, with- 
out any inquisition into their faith, or mode of worship.*® 


A generation later Cooley’s famous work on Constitutional Limitations appeared, 
the province of which is the constitutional restraints imposed by the state constitu- 
tions of that date on the state legislatures. In striking contrast to the passage just 
quoted from Story, Cooley’s work records the disappearance of religious establish- 
ments from the state constitutions. His conception of “an establishment of religion” 
is, however, still the same as that of Story, Madison, and Jefferson, viz., “a sect... 


5 JosepH Story, COMMENTARIES ON THE CONSTITUTION §1874 (1833). 
“© 1d, §1879. 
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favored by the State and given an advantage by law over other sects.”47 And in his 
later Principles of Constitutional Law, Cooley is more explicit: “By establishment 
of religion is meant the setting up or recognition of a state church, or at least the 
conferring upon one church of special favors and advantages which are denied to 
others [citing 1 Tuck. Bt. Comm., App. 296; 2 id., App. Note G.]. It was never 
intended by the Constitution that the Government should be prohibited from recog- 
nizing religion—where it might be done without drawing any invidious distinctions 
between different religious beliefs, organizations, or sects.”*™* 


III 


All in all, it is fairly evident that Justice Rutledge sold his brethren a bill of 
goods when he persuaded them that the “establishment of religion” clause of the 
First Amendment was intended to rule out all governmental “aid to all religions.” 
However, the First Amendment, taken by itself, is binding only on Congress; and 
the legislation involved in the McCollum case was state legislation. The immediate 
basis of the decision in this case was, in fact, the “due process” clause of the Four- 
teenth Amendment; or more strictly speaking, the word “liberty” there. In other 
words, the theory of the case is that the Fourteenth Amendment renders the ban 
of the First Amendment on an establishment of religion applicable also to the 
states. Whence came this theory; and to what, logically, does it lead? 

I shall deal with these questions in a moment. But first I wish to comment 
briefly on Justice Frankfurter’s supplemental opinion in the McCollum case, in 
which he is joined by three other justices. For while the opinion throws no 
additional light on the meaning of the “establishment of religion” clause, it does 
have bearing on the broader subject of religion in the schools. 

The opinion is a well-documented sketch of the secularization of public school 
education in the United States, a reform effected—so far as it has been effected— 
purely by the political process, unaided up to this point by the Supreme Court. An 
outstanding figure in the fight on sectarianism in the schools was Horace Mann, 
who lived and wrought in Massachusetts in the second quarter of the last century. 
Of him Justice Frankfurter writes: 


In Massachusetts, largely through the efforts of Horace Mann, all sectarian teachings 
were barred from the common school to save it from being rent by denominational conflict. 
The upshot of these controversies, often long and fierce, is fairly summarized by saying 
that long before the Fourteenth Amendment subjected the States to new limitations, the 
prohibition of furtherance by the State of religious instruction became the guiding prin- 
ciple, in law and feeling, of the American people.*® 


This account of things requires some amplifying. Any implication that he was 


“7 Cootry, ConstiTuTIONAL LimitTaTions* 469 (2d ed. 1871). 

478 CooLEy, PRINCIPLES OF CONSTITUTIONAL Law 224-225 (3d ed. 1898). It is perhaps worth noting 
that it is in Tucker’s Blackstone (1803) that Madison’s and Jefferson’s Virginia and Kentucky Resolutions 
were first elevated to the rank of an authoritative gloss on the Constitution. 

“8 McCollum v. Board of Education, supra note 5, at 215. 
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totally opposed to religious instruction in the schools Mann himself would have 
denied vehemently. Summing the matter up, Culver writes in his authoritative 
work on the subject: 


It is true that Mr. Mann stood. strongly for a “type of school with instruction adapted 
to democratic and national ends.” But it is not quite just to him to contrast this type 
of school with the school adapted to religious ends, without defining terms. Horace 
Mann was opposed to sectarian doctrinal instruction in the schools, but he repeatedly 
urged the teaching of the elements of religion common to all of the Christian sects. He 
took a firm stand against the idea of a purely secular education, and on one occasion said 
he was in favor of religious instruction “to the extremest verge to which it can be carried 
without invading those rights of conscience which are established by the laws of God, and 
guaranteed to us by the Constitution of the State.” At another time he said that he 
regarded hostility to religion in the schools as the greatest crime he could commit. Lest his 
name should go down in history as that of one who had attempted to drive religious in- 
struction from the schools, he devoted several pages in his final Report—the twelfth—to 
a statement in which he denied the charges of his enemies.*® 


> 


At another point, Justice Frankfurter quotes President Grant’s “famous remarks’ 
in 1875 to a convention of the Army of Tennessee, and his message to Congress of 
the same year, asking for a constitutional amendment which, among other things, 
would forbid the use of public funds for sectarian education, and attacking the 
exemption of church property from taxation. Acting on these suggestions James 
G. Blaine introduced a resolution providing that “no State shall make any law 
respecting an establishment of religion” and prohibiting any appropriation of public 
school money by any state to sectarian schools. The proposal was adopted by the 
House overwhelmingly, but was lost in the Senate.°* Down to 1929 it had been 
reintroduced some twenty times, without result. The proposal assumes, of course, 
that it was necessary in order to fill a gap in the Constitution. Conversely, the Court’s 
reading of the “due process” clause of the Fourteenth Amendment in the McCollum 
case assumes that any such amendment would be superfluous. 

That the Fourteenth Amendment would make the Bill of Rights applicable to 
the states was frequently asserted in the congressional debates on the former, but 
this circumstance lends little if any support to the holding in the McCollum case. 
For one thing, the Court can hardly rely on it and at the same time reject the con- 
ception of the “establishment of religion” clause which prevailed in 1868. If history 
is to be followed on the one point, it cannot fairly be abandoned on the other. Again, 


“° Raymonp B. Cutver, Horace MANN AND RELIGION IN THE MAssACHUSETTS PuBLIc SCHOOLS 235 
(1929). With this statement of Mann’s position it is interesting to compare the following extract from 
a colloquy of Justice Frankfurter with counsel for the School Board, in the course of the argument at 
Washington: “Mr. Justice FraNKFurRTER. I put my question again: We have a school system of the 
United States on the one hand, and the relation it has to the democratic way of life. On the other 
hand we have the religious beliefs of our people. The question is whether any kind of scheme which 
introduced religious teaching into the public school system is the kind of thing we should have in our 
democratic institutions.” J. M. O’NEIL, op. cit. supra note 44, at 234. 

5° McCollum v. Board of Education, supra note 5, at 218. 

51M. A. MusMANNO, ProposEp AMENDMENTS TO THE ConsTITUTION 182 (1929). 
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the expectations of its framers regarding the operation of the amendment rested 
mainly on two ideas, both of which were early discredited by the Court itself. The 
first of these was that the “privileges and immunities of citizens of the United 
States” protected by the amendment covered the whole realm of civil rights; the 
second was that Congress’s legislative power under Section V of the amendment 
would be equally extensive. Thus the application of the Bill of Rights to the states 
would be effected by congressional action; the notion that the Court would have 
any hand in the business was not widely entertained.*"* 

The Court itself, however, had different ideas. In the famous Slaughter House 
Cases’® of 1873 it adopted a conception of “privileges and immunities of citizens of 
the United States” which extruded all “fundamental” rights from the term. In the 
Civil Rights Cases** ten years later it pared down Congress’s powers under the fifth 
section of the amendment to the bare disallowance of state legislation violative of 
the first section—a function better left to the processes of judicial review. The sub- 
sequent judicial history of the Fourteenth Amendment has in the main been the 
history of the Court’s interpretation of the due process clause; but of this history the 
only phase of interest in the present connection is that which involves the word 
“liberty” in that clause. In 1898, thirty years after the adoption of the amendment, 
the Court, responding to the pressure of preponderant legal opinion in the country, 
at last adopted a definition of “liberty” embracing “freedom of contract,” and 
especially freedom of contract in the sphere of employer-employee relations.** More 
expansive conceptions of the term, on the other hand, it steadily repelled throughout 
the next quarter of a century. Even as late as 1922 we find it using the following 
words: 

Neither the Fourteenth Amendment nor any other provision of the Constitution of the 
United States imposes upon the States any restrictions about “freedom of speech” or the 
“liberty of silence.”5® 


Following the first World War, however, the Court began shifting its position; 
and in the notable case of Pierce v. Society of Sisters," decided in 1925, it held 
that the word “liberty” in the Fourteenth Amendment protects the rights of parents 
to guide the education of their children, and hence the right to send them to 


5181n his dissenting opinion in Adamson v. California, 332 U. S. 46, 68ff. (1947), Justice Black 
argues that the Fourteenth Amendment adopts the Bill of Rights in toto and quotes from the congres- 
sional debates on the former to prove the point, relying especially on speeches by Representative Bing- 
ham of Ohio and Senator Howard of Michigan. He overlooks the fact that both these high authorities 
expected that the application of the Bill of Rights to the states would be effected by congressional legis- 
lation. See the Appendix compiled by Justice Black to his opinion, 332 U. S. 92-123, especially at pp. 
93, 94, 95, 97, 98, 101, 106, 107, 110, 112, 114, 115, 117, and 118. 

52 Slaughter House Cases, 16 Wall. 36 (U. S. 1873). 

5® Civil Rights Cases, 109 U. S. 3 (1883). 

®* Holden v. Hardy, 169 U. S. 366 (1898). 

55 On this and the following paragraph, see my Liserty AGAINsT GoVERNMENT 134-168 (1948). 

5¢ Prudential Insurance Co. v. Cheek, 259 U. S. 530, 543 (1922). 

5¥ 268 U. S. 510 (1925). 
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parochial schools rather than the public schools, if they so choose. And on this 
basis, the Oregon compulsory school law, which made it impossible, practically, for 
children to attend parochial schools, was pronounced unconstitutional. As I shall 
point out in a moment, the holding in the McCollum case is logically incompatible 
with the decision just mentioned. Finally, in this same year, 1925, the Court, in the 
well-known Gitlow case,® tentatively adopted the thesis that the word “liberty” 
in the Fourteenth Amendment includes freedom of speech and press as recognized 
in the First Amendment; and this tentative thesis has since become a firm part of 
the Court’s jurisprudence. In many recent cases, most of which involve Jehovah’s 
Witnesses, the same doctrine has, moreover, been applied to religious liberty.™ 

That the Court was warranted by a considerable line of recent decisions in 
taking the position in the McCollum case that if the “released time” program there 
involved amounted to an invasion of anybody’s freedom of religion it was uncon- 
stitutional, is clear. Indeed, whether the program did this or not was, properly 
speaking, the only question before the Court; and the talk about “an establishment 
of religion” was entirely beside the point unless the “released time” program of the 
Champaign schools involved an establishment of religion of such a nature as to 
deprive the plaintiff in the case of feedom of religion. ‘That is to say, the Fourteenth 
Amendment does not authorize the Court to substitute the word “state” for “Con- 
gress” in the ban imposed by the First Amendment on laws “respecting an establish- 
ment of religion.” So far as the Fourteenth Amendment is concerned, states are 
entirely free to establish religions, provided they do not deprive anybody of religious 
liberty. It is only liberty that the Fourteenth Amendment protects. And in this 
connection it should not be overlooked that contemporary England manages to 
maintain as complete freedom of religion as exists in this country alongside an 
establishment of religion, although originally that establishment involved a ban upon 
all other faiths.” 

Vital, therefore, to the Court’s argument in the McCollum case is the proposition 
that such children in the Champaign schools as came under the program were 
coerced to do so by virtue of the fact that they were gathered there—“recruited” 
is the Court’s word—in consequence of the state compulsory school law. The answer 
is that no children were admitted to the program unless their parents formally 
requested that they be, and the choice of the parent must be imputed to the child. 
There is still, of course, the coercion exercised by the parent, but it seems unlikely 
that the Court is out to emancipate children from their parents! 


58 Gitlow v. New York, 268 U. S. 652 (1925). 

5° Cantwell v. Connecticut, 310 U. S. 296 (1940); West Virginia State Board of Education v. 
Barnette, 319 U. S. 624 (1943), and cases there cited. 

°° In the Cantwell case, cited above, it is stated incidentally (p. 303) that the Fourteenth Amendment 
makes the “establishment of religion” clause of the First Amendment operate with the same force on 
the states as it does on Congress; but this statement is based on the idea that an establishment signifies 
“compulsion by law of the acceptance of .. . [a] creed or the practice of . . . [a] form of worship.” Ibid. 
Story, on the other hand, holds that an ecclesiastical establishment may be perfectly compatible with 
full freedom of religion for all sects. Josep1 Story, COMMENTARIES ON THE CONSTITUTION §1872 (1833). 
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This is not to say, however, that there was no question of coercion involved in 
this case and involved in a very significant way, although one which appears to have 
escaped entirely the careful diligence of the Court. I recur to my reference a para- 
graph or two back to the decision in 1925 in Pierce v. Society of Sisters, in which 
an Oregon compulsory school law was set aside as impairing the right of parents, who 
wished their children to attend parochial schools, to guide the education of their chil- 
dren. Two observations seem called for. In the first place, it is an inevitable implica- 
tion of the case that compulsory school laws which permit attendance at parochial 
schools are constitutional, notwithstanding the compulsion which is thereby lent such 
schools in “recruiting” pupils. This compulsion is, in fact, immensely more evi- 
dent than that which was put upon pupils to avail themselves of the Champaign 
“released time” program. In the second place, the parental right which was vindi- 
cated in the Pierce case, whatever else it is, must also be reckoned to be an element 
of the right which the Constitution guarantees to all to “the free exercise” of their 
religion. ‘The question accordingly arises whether this right is confined to parents 
who can afford to send their children to parochial or other private schools; whether, 
in other words, parents who must for financial or other reasons send their children 
to the public schools have no right to guide their education to the extent of de- 
manding that the education there available shall include some religious instruction, 
provided nobody’s freedom of religion is thereby impaired? All in all, it seems 
clear that the Court, by its decision in the McCollum case, has itself promulgated 
a law prohibiting “the free exercise” of religion, contrary to the express prohibition 
of the First Amendment! 

To summarize the argument against the decision in the McCollum case: In 
the first place, the justification for the Court’s intervention was trivial and directly 
violative of restrictions hitherto existing on judicial review. In the second place, the 
decision is based, as Justice Reed rightly contends,®* on “a figure of speech,” the 
concept of “a wall of separation between Church and State.” Thirdly, leaving this 
figure of speech to one side, the decision is seen to stem from an unhistorical con- 
ception of what is meant by “an establishment of religion” in the First Amendment. 
The historical record shows beyond peradventure that the core idea of “an establish- 
ment of religion” comprises the idea of preference; and that any act of public author- 
ity favorable to religion in general cannot, without manifest falsification of history, be 
brought under the ban of that phrase. Undoubtedly the Court has the right to make 
history, as it has often done in the past; but it has no right to remake it. In the 
fourth place, the prohibition on the establishment of religion by Congress is not 
convertible into a similar prohibition on the states, under the authorization of the 
Fourteenth Amendment, unless the term “establishment of religion” be given an 
application which carries with it invasion of somebody’s freedom of religion, that is, 
of “liberty.” Finally, the decision is accompanied by opinions and by a mandate 


“See note 57 supra. 
*2 McCollum v. Board of Education, supra note 5, at 247. 
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which together have created great uncertainty in the minds of governing bodies of 
all public educational institutions. And, of course, as is always the case, the Court’s 
intervention is purely negative. It is incapable of solving the complex problem with 
which forty-six states and 2,200 communities have been struggling by means of the 
“released time” expedient. With the utmost insouciance the Court overturns or 
casts under the shadow of unconstitutionality the “conscientious attempt” of hundreds 
of people to deal with what they have considered to be a pressing problem in a way 
that they have considered to be fair and just to all. 

Finally, this question may be asked: Is the decision favorable to democracy? 
Primarily democracy is a system of ethical values, and that this system of values so 
far as the American people are concerned is grounded in religion will not be denied 
by anybody who knows the historical record. And that the agencies by which this 
system of values has been transmitted in the past from generation to generation— 
the family, the neighborhood, the church—have today become much impaired will 
not be seriously questioned by anybody who knows anything about contemporary 
conditions, But what this all adds up to is that the work of transmission has been put 
more and more upon the shoulders of the public schools. Can they, then, do the 
job without the assistance of religious instruction? At least, there seems to be a 
widely held opinion to the contrary. 

I wonder just how the shade of Justice Holmes would comment on this decision. 
I can imagine the late Justice repeating some words which he used in a dissenting 
opinion in 1921: 

There is nothing that I more deprecate than the use of the Fourteenth Amendment 
beyond the absolute compulsion of its words to prevent the making of social experiments 
that an important part of the community desires, in the insulated chambers afforded 


by the several States, even though the experiments may seem futile or even noxious to me 
and to those whose judgment I most respect.** 


Indeed, he might even feel called upon to repeat his gibe about judges being “naif, 
simple-minded men”** one mark of naiveté being a preference for slogans over 
solutions. 

And what would the Court answer? Perhaps it might adopt the words of 
Justice Jackson in a recent case: 


We [the Court] act in these matters not by the authority of our competence but by 
force of our commissions. We cannot, because of modest estimates of our competence in 
such specialties as public education, withhold the judgment that history authenticates as 
the function of this Court when liberty is infringed.® 


°3 Truax v. Corrigan, 257 U. S. 312, 244 (1921). The “watchfulness of state interests against ex- 
uberant judicial restrictions,” which Holmes gave expression to in the passage just quoted, is praised 
by Justice Frankfurter with warm enthusiasm in his Mr. Justice HoLMEs AND THE SUPREME CouRT 
86-88 (1938). See also his recent opinion in Adamson v. California 332 U. S. 46, 59, 62. 

®¢ Hotmes, CoLLecTeD LecaL Papers 295 (1921). 

*5 West Virginia State Board of Education v. Barnette, supra note 59, at 640. 
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This is a plea in confession and avoidance which can by no means be granted. 
It is not to be presumed that the Constitution puts burdens on the Court in the 
discharge of which with appropriate modesty it must still risk disaster for the 
country. The decision in the McCollum case, however, is not a “modest” decision. 
Instead it is to be grouped with those high-flying tours de force in which the Court 
has occasionally indulged, to solve “forever” some teasing problem—slavery, for 
example, in the Dred Scott case®*—or to correct, as in the Pollock case,®" “a century 
of error.” 

In my opinion the Court would act wisely to make it clear at the first opportunity 
that it does not aspire to become, as Justice Jackson puts it, “a super board of 
education for every school district in the nation.”® 

°° Dred Scott v. Sanford, 19 How. 393 (U. S. 1856). 


®7 Pollock v. Farmers Loan and Trust Co., 157 U. S. 429 (1895). 
*§ McCollum v. Board of Education, supra note 5, at 237. 








LAW OR PREPOSSESSIONS? 


Joun Courtney Murray* 


The constitutional law written in the Everson! and McCollum? cases is obviously 
not what is called learned law; consequently one who is not a lawyer, learned in the 
law, may speak his mind on it. In fact, to do so is a matter of civic duty, since, as 
the Journal of the American Bar Association pointed out, these decisions contain “a 
pronouncement by our Supreme Court on a fundamental principle, not only of 
national policy but of our civilization and way of life.”* Reasoned civic judgment 
on such a pronouncement is very necessary. Obviously, as embodying a rule of law, 
these decisions impose themselves on the collective will as norms of action; but by 
the same token they present themselves to the individual intelligence as matter for 
reflection; for law, I take it, ought to be reason and not arbitrary will. 

My concern is with the reasoning of the Court in support of its new rule of law— 
with this reasoning in itself and as it reveals a concept of the problem of separation 
of church and state. These decisions represent the first formal efforts of the Court 
to work out an official contemporary philosophy of the political principle enshrined 
in the “establishment” clause of the First Amendment. Such an essay in philosophy 
is a much more crucial matter than the simple laying down of pragmatic rules to 
govern the relations between religion and government; it therefore deserves close 
scrutiny. No one who knows a bit about the literature on separation of church and 
state, that for centuries has poured out in all languages, will be inclined to deny that 
hardly another problem in the religious or political order has received so much 
misconceived and deformed statement, with the result that the number of bad 
philosophies in the matter is, like the scriptural number of fools, infinite. As I see it, 
the original American philosophy that inspired the First Amendment was funda- 
mentally sound; it is therefore important to see that it is not corrupted, under the 
pretext, for instance, of “development.” 

A second reason for close scrutiny of the Court’s reasoning in these cases derives 
from the absoluteness of the rule of law that has emerged from them: “no aid of 
any kind to religion in any form.” I have been given to understand that the present 
Court has a certain horror of absolutes, and is disinclined to give room for them 
in its jurisprudence; if this is so, it is somewhat ironical that the Court should 
suddenly have come up with one: “absolute separation of church and state, as an 
absolute principle.” At all events, dogmas that pretend to be absolute must rest 

*S.J., Professor of Theology, Woodstock College; editor of THEoLocicaL SrupiEs. 

2 Everson v. Board of Education, 330 U. S. 1 (1947). 


2? McCollum v. Board of Education, 333 U. S. 203 (1948). 
®34 A. B. A. J. 483 (1948). 
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on reasons that are themselves absolute, unchallengeably ultimate. One would like 
to know therefore what these reasons are in the case. 

Moreover, the far-reaching consequences of this absolute doctrine, if it should 
be logically applied, make it further imperative that the reasons for the doctrine 
should be unshakably valid. Justice Reed in his McCollum dissent pointed out that 
the Court’s “rigid interpretation” of the First Amendment “conflicts with accepted 
habits of our people,” and is capable of “upsetting practices embedded in our society 
by many years of experience.”* Moreover, it is the considered opinion of many 
that the decision will contribute towards an alteration in the very quality of American 
society by altering the traditional friendly, cooperative attitude of government to- 
ward religious forces, especially in the field of education. It may be that the state 
is still neutral as between religious belief and unbelief,° as Justice Black in the 
Everson decision said it should be® (although to fly through the air between these 
two trapezes is in itself an act not to be accomplished with the greatest of ease). 
At all events, the McCollum decision gives rise to a decided impression that the 
state—to apply the famous Irish phrase—is now neutral against religious belief. I 
understand that one must be chary about drawing out the logical implications of a 
particular decision; we are constantly being given the soothing assurance, on Holmes’s 
paramount authority, that the life of the law is not logic but experience. However, 
there can be no complementary assurance of the Court’s complete immunity from 
sudden attacks of logic; it seems to have had one in the McCollum case. It is not 
therefore comforting to see lying about, ready to the legal hand, a premise of deduc- 
tion as sweeping and absolute as the McCollum rule. 

Finally, the decision seems to mark the assumption by the Court of a new role; 
I mean a role in the field of educational policy. This is much more delicate ground 
than, for instance, the field of economic policy. To touch education is to lay hands 
on the child-parent relationship; and this is a far more sensitive zone of right than 
the one marked out by the relationship between the citizen and his property. If 
therefore the Court is to venture into this field (in what must seem a rather heavy- 
footed way), it must at very least have cogent reasons for doing so, as for instance, 
the protection of clearly threatened rights.’ 


I 


Given then the need of good tight reasoning in support of our new constitutional 
doctrine, it is dismaying to the citizen not to find it. Let me be precise about the 


“McCollum v. Board of Education, 333 U. S. 203, 256 (1948). 
5 The Court's disclaimer of any intent hostile to religion is of course accepted. It remains to consider 
the effects of the ruling, and the use that will be made of it, ¢.g., by anti-religious groups. For my part, 
I fully agree with the public statement made by a group of the most thoughtful minds in Protestantism: 
“We believe that, whatever its intention may be, this hardening of the idea of ‘separation’ by the Court 
will greatly accelerate the trend toward the secularization of our culture.” 8 CHrIsTIANITY AND CRISIS 90 
(1948). 
® Everson v. Board of Education, 330 U. S. 1, 18 (1947). 
™No such threat to any rights—personal or property—was visible in the McCollum case. 
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issue. It is not a question of the reasons for a constitutional separation of church 
and state in some general sense, but for the particular rigid, radical, and absolute 
doctrine laid down in the Everson and McCollum cases. What needs justification 
is the absoluteness of the doctrine; and at this point the Court fails. Actually, it has 
advanced two separate lines of reasoning. Taken together, they tend to negate one 
another; taken singly, neither of them is valid. 

In the Everson case the Court undertook to show that “no law in aid of religion” 
was the original meaning and native intent of the clause, “no law respecting an estab- 
lishment of religion,” as this meaning and intent emerges from its general historical 
background. Justice Rutledge for the minority took the same line; his opinion 
differed from that of the Court chiefly by its more extensive allegation of the sup- 
posedly unique authority of James Madison, and consequently by the more radical 
and rigid character of its conclusions. 

In the McCollum case this line of argument was severely challenged by appellee.® 
Assembling all the available historical data, he argued that the clause in question 
natively and originally forbade only laws “respecting” (z.c., favoring or disfavoring) 
“an establishment of” (¢.¢., preferential status in law for) “religion” (¢.e., the doc- 
trines, practices, or modes of worship of a particular religious group). The historical 
evidence does not yield the absolute Everson conclusion: “no aid of any kind to 
religion in any form.” In reply, the McCollum decision simply stated that the Court 
was “unable to accept” appellee’s historical argument.’ It did not go on to say why 
the argument was unacceptable, whether for the reason that it was bad history or 
for other reasons, not historical. Nor has one any way of knowing what impression 
was made on the judges (other than Justice Reed, whose dissent reveals that he 
was impressed) by a presentation of the historical data far more complete and sci- 
entific than their own. At all events, a new line of argument appears in the 
McCollum case. It does not appear in the opinion of the Court, which is content 
curtly to reaffirm the sweeping Everson doctrine, without pausing to consider that 
the grounds had been shot out from under it; the new line appears in the opinion of 
Justice Frankfurter, in which the original Everson minority concurred. 

Justice Frankfurter’s concern is not with what the First Amendment meant in 
1791, which was the concern of the whole Court in the Everson case, but singly 
with what the First Amendment meant in 1948. The appeal now is not to the wis- 
dom of the Founding Fathers, led by James Madison, but to the developed wisdom 
of their children, uttered by Justice Frankfurter. In token of this alteration of view- 
point, the constitutional formula, no “establishment of religion,” drops completely 
out of sight, in favor of the more accordion-like slogan, “separation of church and 
state.” From the Everson opinions it would indeed have seemed that the content 
even of this latter formula had been defined by the constitutional consensus of the 


® Brief for Appellees, filed by Messrs. Franklin, Peterson, Rall, and Fisk, pp. 24-100, McCollum v. 


Board of Education, 333 U. S. 203 (1948). 
® McCollum v. Board of Education, 333 U. S. 203, 211 (1948). 
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states in 1791. Not so, Justice Frankfurter now says. We have to do here “not 
with a full-blown principle”’® but with one historically subject to progressive inflation. 
Separation of church and state is a “spacious conception”;" and, contrary to Justice 
Rutledge’s Everson view (in which Justice Frankfurter concurred), its interior 
reaches of space were not measured out by James Madison and made the native 
dimensions of the First Amendment. Rather (Justice Frankfurter corrects himself 
and his colleagues), they have awaited survey in later ages, and the “metes and 
bounds”?* (a phrase of Madison’s), so far from being fixed by Madison, are not yet 
finally fixed. 

The first Congress did indeed erect a wall of separation between church and state, 
on Jeffersonian specifications. However, time and “changing conceptions regarding 
the American democratic society”** alter all constitutional blueprints. Always im- 
pregnable, the wall has not been immovable; originally high, it has not proved high 
enough. The Founding Fathers, whose Madisonian masonry Justice Rutledge had 
viewed as architecturally complete, actually left much building for future masons to 
do. And the masons have appeared to do it. They have, on Justice Frankfurter’s 
account, progressively walled religion out of the public school, and likewise walled 
government off from aid to religious education. Finally, in contradiction of Justice 
Rutledge’s Everson thesis, in which the “wholly secular” atmosphere of the public 
school is a federal “constitutional necessity’"* by intrinsic exigence of the First 
Amendment in its native meaning as determined by Madison, Justice Frankfurter 
now asserts that the “basis of the restriction [of government to purely secular educa- 
tion] is the whole experience of our people.”’® 

Here in brief are the two lines of argument presented by the judges to persuade 
the American people that an absolute doctrine of separation of church and state, as 
having rigid application in the field of education, is reason and not arbitrary’ will. 
In the Everson case the Court in effect said: “Absolute separation always was the 
meaning of the First Amendment, as determined by the Founding Fathers.” In the 
McCollum case we read in effect: “Absolute separation has become in time the mean- 
ing of the First Amendment, as determined by the whole experience of our people.” 

Well, one asks, which is it? The judges can hardly have it both ways. It is not 
a question here of two mutually supporting lines of argument; on the contrary, the 
two lines negate one another. (Unless it be that lawyers possess some philosopher’s 
stone for dissolving logical inconsistencies that is denied to a mere philosopher?) 
Moreover, the poor citizen is left at a loss even to know what jurisprudential theory 
the judges intend to apply in interpreting the First Amendment. Is it.to be an 
appeal to legislative intent—to the meaning of the First Amendment “in the light 
of its history and the evils it was designed forever to suppress”’® (the Everson line) ? 

2° 7d. at 217. 12 Id, at 213. 18 Id. at 217. 18 Td. at 214. 

44 Everson v. Board of Education, 330 U. S. 1, 59 (1947). 


45 McCollum v. Board of Education, 333 U. S. 203, 215 (1948). 
2° Everson v. Board of Education, 330 U. S. 1, 14-15 (1947). 
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Or is it to be an appeal to some contemporary sociological theory of values (the 
McCollum line)? If one takes the former line, is the “history” to be written after 
the manner of Ranke—to explain wie es eigentlich geschehen ist? Or after the 
manner of Voltaire—to play some tricks on the dead? If one takes the latter line, 
whose values are to be adopted as decisive—Holmes’s or Justice Frankfurter’s or the 
common values of an immense section of the American people whose hierarchy of 
values is not Holmesian? 

After reading the three opinions in the McCollum case, Justice Reed dissenting 
confessed: “I find it difficult to extract from the opinions any conclusion as to what 
it is in the Champaign plan that is unconstitutional.”!* In addition to that difficulty 
I have another more fundamental one: after reading the seven opinions in the two 
cases I find it difficult to extract from them any conclusion as to why it was that 
something in the Champaign plan was declared unconstitutional, whatever it was. 
Doubtless a legal realist, interested in the psychological elements in the judicial 
process, could have a field day with the opinions; but one whose concern is for 
history, rationality, logic, and an ordered system of religious, social, and educational 
values: must inevitably experience bewilderment. He will indeed submit to the 
“judgment of the doom”; but he will not be convinced that the doom has been 
pronounced (in the good old legal phrase, that one hopes has not lost all its mean- 
ing) iuste et rationabiliter. 

II 

Let us first take the Everson line. The essence of it, as laid down both by the 
Court and by the dissent, is that James Madison’s concept of the relations between 
religion and government, together with the philosophy on which this concept rests, 
became in 1791 the fundamental law of the land by act of the states ratifying the 
First Amendment. Two questions arise: First, is this the historical fact? And 
second, could it have been the historical fact? The answer to both questions is, quite 
flatly, no. Moreover, I find it extremely difficult to believe that the Court could 
seriously have meant to answer yes. 

Justice Black, for instance, is far too good a historical scholar not to have 
known that the First Amendment met sharp and serious objection in the Virginia 
senate, on grounds of its inadequacy in comparison with the Virginia statute, with 
the result that ratification was held up for nearly two years.’® Against this historical 
fact his central argument shatters; for it is derived from a supposed continuity in 
purpose and identity in meaning between the Virginia statute (the Madisonian idea) 
and the First Amendment. Again, Justice Rutledge is far too good a legal scholar 
not to realize that the First Amendment, as an act of the states, did not and could 
not incorporate the total personal ideology of James Madison. He must further 
know that any such assumption is contradicted by historical facts—Madison’s own 


17 McCollum v. Board of Education, 333 U. S. 203, 240 (1948). 
18 111 ANNALS oF Conc. 54 (1849). See the Historical Note at the end of this article. 
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words in the Congressional debates, the whole legislative history of the Amendment, 
and the practical construction given it in subsequent acts of the legislative and 
judicial branches on both federal and state levels.’ 

Finally, the whole Court must know that, as a piece of history, its argument in 
the Everson case is one which a considerable body of scholarship finds itself, in Justice 
Black’s words, “unable to accept.”*° When one has performed the very modest feat 
of scholarship involved in mastering the historical data that determine the meaning 
of the First Amendment as first formulated and ratified, one is driven to the con- 
clusion that, if Justice Black and Justice Rutledge are essaying history, it is only in 
the Voltairean sense. The tricks they play on the dead are astonishing. If the Court 
wishes in 1948 to pour the total Madisonian concept into the First Amendment, it 
cannot justify this procedure by saying that the total Madisonian concept was poured 
into it in 1791. The facts invalidate this justification. 

I go farther, to the second question. Madison’s total concept could not have been 
poured into the First Amendment in 1791, and by the same token it cannot be now. 
(I make the point, first, because I suspect that the Court was really saying that 
Madison’s idea should have been the idea of the First Amendment, whether it actu- 
ally was or not; and secondly, because the point I shall make leads to the heart of 
this whole matter: what is the American philosophy of separation of church and 
state?) B 

Justice Rutledge correctly stated the essence of the Madisonian concept and its 
ultimate premise when he said: “As the Remonstrance discloses throughout, Madi- 
son opposed every form and degree of official relation between religion and civil 
authority. For him religion was a wholly private matter beyond the scope of civil 
power either to restrain or support.”*? Correctly too, Justice Rutledge points out 
that the characteristic of this concept is its unrelenting absoluteness. But the crucial- 
ly important thing is the basic reason for this unrelenting absoluteness. In his 
Remonstrance Madison advances a variety of reasons for his view, some derived from 
principle, others from expediency. He appeals to the common-law tradition of the 
distinction between ecclesiastical and civil authority;?* to natural rights, as he under- 
stood the term, after the fashion of John Locke;”* to the principle of political equality, 
which is violated by civic distinctions on religious grounds;* to the exigencies of 
civic unity, “moderation and harmony,” in a religiously divided society. He also 
argues from expediency: establishment is not necessary for religion?® nor good for 
it;7* it is not necessary for political society nor good for it.2” Finally, he uses the 


48 See the Historical Note at the end of this article. 

*° McCollum v. Board of Education, 333 U. S. 203, 211 (1948). 

*1 Everson v. Board of Education, 330 U. S. 1, 39-40 (1947). 

#2 MEMORIAL AND REMONSTRANCE AGAINST RELIGIOUS AssESSMENTS, §§2, 5. ‘This document is printed 
in II THe Writincs or JaMEs Mapison 183-191 (Hunt ed. 1901-1910), and also as an Appendix to the 
opinion of Justice Rutledge in Everson v. Board of Education, 330 U. S. 1, 63-72 (1947). 

#° REMONSTRANCE, Supra note 22, §§1, 15. 

** 1d. §$4, 9. * 1d, §6. 9° 71d. §$7, 12. 87 Id. §§8-10. 
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famous emotional argument, the entering-wedge argument (nowadays, the camel’s- 
nose, or the crack-in-the-wall, argument). All these arguments persuaded Madison 
of the necessity of a constitutional separation of church and state. 

My point, however, is that neither singly nor collectively do these arguments 
yield, as a conclusion, the special concept that was Madison’s own. In its distinguish- 
ing characteristic of absoluteness, this concept rested, as Justice Rutledge perhaps 
unwittingly pointed out, on a particular sectarian concept of “religion.” For Madi- 
son, Justice Rutledge rightly says, “religion was a wholly private matter,”*® and 
therefore (this reason is by itself adequate to the conclusion and supplants all the 
rest, as it runs all through the Remonstrance) must be absolutely free from gov- 
ernmental restriction and likewise absolutely “free” from governmental aid. Here is 
the basic reason—a reason, be it noted, of the theological order—for Madison’s un- 
relenting absolutism. The other arguments, notably the common-law tradition of a 
duality of jurisdictions (that had indeed been badly obscured by Protestant Reforma- 
tion theology), forbid restraints on religion. All of them contribute to prove that 
any governmental aid to religion ought to be ruled by principles of natural right, 
political equality, and social harmony, and by considerations of the “necessities” and 
“goods” of both religious and political life. But none of them singly, nor all of them 
collectively, reach the absolute conclusion: “No form or degree of official relations 
between religion and government, and zo aid to religion.” Only Madison’s theologi- 
cal premise supports a conclusion of such comprehensive sweep and utter rigidity. 

For Madison, as for John Locke, his master, religion could not by law be made a 
concern of the commonwealth as such, deserving in any degree of public recognition 
or aid, for the essentially theological reason that religion is of its nature a personal, 
private, interior matter of the individual conscience, having no relevance to the public 
concerns of the state.” The state could indeed and should create an interest for 
itself in the freedom of religion, as a matter of individual “natural right” that it is 
bound to guarantee, and as a means to the social harmony amid conflicting creeds 
that it is bound to protect. But in religion itself the state can have no interest; for 
by very definition (Madison’s personal definition) it has no rank among the civil 
and social interests that may claim the aid of government. Legislation, therefore, 
whose purposes or effects would be in the slightest degree an aid to religion, would 
ipso facto be legislation for private purposes and therefore illegitimate. Religion, 
as a “wholly private” interest, lies behind a wall. In fact; it exists in another world 
from that of the state. It is, in Justice Rutledge’s echo of the Madisonian theology, “the 


8 Everson v. Board of Education, 330 U. S. 1, 39 (1947). 

*° Justice Frankfurter in the McCollum case says that “the deep religious feeling of James Madison is 
stamped upon the Remonstrance.” McCollum v. Board of Education, 333 U. S. 203, 216 (1948). 
Possibly; it depends on whether one can attribute depth of religious feeling to one steeped in eighteenth- 
century deism, which I personally consider a rather superficial and conventional form of religion. At 
all events, it ought to be added that likewise stamped on the Remonstrance is Madison’s radically in- 
dividualistic concept of religion, that is today quite passé. 














30 Law anp ConTEMPORARY PRoBLEMS 


kingdom of the individual man and his God.”*° It is the single duty of government 
to halt its armies on the threshold of that kingdom, encircling it with legal force, to 
keep it (in Justice Rutledge’s extraordinary phrase) absolutely “free from sustenance, 
as also from other interferences, by the state.”*' Aid to religion is political inter- 
ference with what is theologically a private interest. Therefore it is absolutely for- 
bidden. 

This is the essence of Madison’s concept of separation of church and state. Its 
ultimate ground is a religious absolute, a sectarian idea of religion. The separation 
therefore is itself absolute. And no other grounds may be assigned for its absolute- 
ness but its theological premise. I should add too that Madison’s principle of separa- 
tion stands as an absolute in its own right. It need not be sustained by any functional 
relationship to “free exercise.” It forbids all governmental aid to religion even in 
the demonstrable absence of any coercion of conscience, any inhibition of full 
religious liberty, any violation of civil equality, any disruption of social harmony. 
These considerations are secondary, and irrelevant to the principle in as much as it is 
absolute. They prop the wall, if you will, with some flying buttresses; but the wall 
itself is built, not by an idea of liberty, but by an idea of religion.*? 

This is the philosophy of separation advanced by the Supreme Court in the 
Everson case, implicitly by the Court’s opinion, explicitly by the dissent, on which 
the Court fell back in the McCollum case. Justice Rutledge’s exposition lacks the 
hard clarity of Madison’s own thought, but the essential thesis is sufficiently clear. 

And it is absolutely unacceptable. That is my point. This philosophy could not 
in 1791, and’ cannot in 1948, be poured into the First Amendment. The simple 
reason is that it is an irredeemable piece of sectarian dogmatism. And if there is 
one thing that the First Amendment forbids with resounding force it is the intrusion 
of a sectarian philosophy of religion into the fundamental law of the land. We 

8° Everson v. Board of Education, 330 U. S. 1, 57-58 (1947). I take it that atheism is analogously 
the kingdom of the individual man and his Infinite Blank or Ultimate Doubt or whatever inhabits that 
kingdom, and has a similar sacredness. 

*1 1d. at 53. 

®21 dismiss the wedge argument, so called—the notion that the wall must be absolute because, if 
any little crack is made in it, the crack will inevitably widen and the whole wall will come crashing 
down. Its appeal (in the contemporary camel’s-nose form) is highly successful emotionally; but its 
fallaciousness demonstrates the precarious nature of argument from metaphor. First, it begs the question: 
is the wall an absolute? Second, it proves too much; would the wedge argument be admitted, for 
instance, in a labor dispute or in any other case where the question is one of rights (as it is here)? 
Third, it has the same legal fallaciousness that Holmes recognized when he swept away Marshall’s famous 
dictum in his Panhandle dissent: ‘The power to tax is not the power to destroy while this Court sits.” 
Panhandle Oil Co. v. Knox, 277 U. S. 218, at 223 (1928). 

*® Consider Justice Rutledge’s Everson dictum, echoed by Justice Frankfurter in the McCollum case: 
“. .. we have staked the very existence of our country on the faith that complete separation between the 
state and religion is best for the state and best for religion.” Everson v. Board of Education, 330 U. S. 
1, 59 (1947). First, we have not staked the existence of our country on any “faith,” but on a set of 
tational political principles. Second, if we had staked it on the secularist faith implied in that dictum, 
it was as reckless a gamble as history ever saw. Third, by what constitutional authority is the Supreme 
Court empowered to legislate as to what is “best for religion”? I thought church and state were separated 
here. Judgment on what is best for religion is strictly reserved to the religious conscience; it does not fall 


to the competence of secular government, which judges only what is best for the state, in consultation 
with the religious consciences of its citizens. 
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have got here a paradox that would be laughable were it not so serious in its conse- 
quences: in the effort to prove that “no establishment of religion” means “no aid to 
religion” the Supreme Court proceeds to establish a religion—James Madison’s.*4 
In order to make separation of church and state absolute, it unites the state to a 
“religion without a church”—a deistic version of fundamentalist Protestantism. 
In the name of freedom of religion it decrees that the relations of government to 
religion are to be controlled by the fundamental tenet of secularism—the social 
irrelevance of religion, its exclusion from the secular affairs of the City and its 
educational system, its relegation to the private forum of conscience or at best to 
the hushed confines of the sacristy. Justice Jackson thought up an apt allusion,*° 
but he got its reference wrong; actually, it is the philosophizing of the whole Court 
that reminds one of Byron’s Julia, who, in momentary disregard of her original lines 
and the exigencies of metre, “screaming, ‘I will ne’er consent to an establishment of 
religion,’ imposed: one on the American people.” 

The issue here is serious. And, I repeat, it concerns the reasoning of the Court, 
as it shapes itself into a philosophy of separation. If there is to be a sort of official 
American philosophy in the matter, promulgated by the Supreme Court, it must be 
constructed in the absence of all appeal to sectarian dogmas—Madison’s as well as 
anybody else’s. I do not deny that the dogma in question is widely held—by educa- 
tionists like Kilpatrick, Thayer, Hook et al.; by jurists in the tradition of Holmes and 
by jurisprudents of the positivistic schools; by a variety of Protestants;** by the 
secularists en masse; in fact, even an atheist would grudgingly grant that religion 
is “ a wholly private matter.” But this dogma is not part of our fundamental law, 
and no constitutional doctrine can be erected on it. It was repudiated by jurists of 
the stature of Story and Cooley,*” standing in a genuine American tradition of 
great original strength; it is repudiated by an enormous number of American citizens 
today of all faiths. And what is more important, it is demonstrably false in terms 
both of religious philosophy and the lessons of political experience. It is therefore 
intolerable to see it endowed somehow with a constitutional status that it never had 
and could not have. If today the Court were to take as a premise of argument 
Madison’s particular theory of “natural rights” as deriving from a pre-social “state 
of nature” (a theory borrowed from Locke), there would be legal howlings. It is 
not more legitimate to adopt Madison’s particular theory of religion in its relation 
to organized society. 

Ill 

Be it noticed that in all this I am arguing only against Madison’s (and the 

Court’s) absolutism, on the ground that it can rest only on a religious absolute, a 


*4 Justice Frankfurter, too, comes perilously close to establishing the “religion of patriotism.” 

85 Everson v. Board of Education, 330 U. S. 1, 19 (1947). 

*° Certainly not all; the most serious Protestant thinkers were shocked by what one of them, Dr. F. 
Ernest Johnson, called “the extreme secularism of the minority opinion” in the Everson case. Johnson, 
Church, School and Supreme Court, 17 Revicion 1N Lire 483-484 (1948). 
87 See Corwin, The Supreme Court as National School Board, supra. 
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theological premise. Take away this premise, and you can combine Madison’s other 
arguments into a satisfactory theory of separation of church and state—a satisfactory 
theory because it will not make separation an absolute, and its reasons will be such 
as to command consensus. The distinction of the ecclesiastical and civil jurisdic- 
tions,** the immunity of conscience from coercion by civil authority in the free 
exercise of religion, the principle of political equality, the legitimate demands of 
political unity in a religiously divided society, the general requirements of the com- 
mon good (which include the need of society to be a “good” society)—these are 
proper and adequate materials from which to fashion an acceptable American 
philosophy of separation of church and state. They were in fact the original mate- 
rials from which that philosophy was fashioned and made the premise of the First 
Amendment. Madison’s added element, the absolutizing element, was not included. 

There were two merits to this original philosophy, both of which perish in 
the new philosophy of the Court. The first is that separation of church and state, 
thus put on its proper grounds, appears in its true relation to the free exercise of 
religion. It appears as instrumental to freedom, therefore as a relative, not an 
absolute in its own right. As a Congregationalist writer recently put it: “Separation 
of church and state, then, is simply a means, a technique, a policy to implement the 
principle of religious freedom. It assumes organic separation but dynamic inter- 
action between church and state; it functions through cooperation without favoritism. 
As a method, separation of church and state can never be an absolute.”*** 

Precisely at this point—the relation between the establishment clause and the 
free exercise clause—the Court’s reasoning falters badly. In the Everson decision, 
Justice Black made no attempt to analyze the relation of the two clauses, but simply 
said: “There is every reason to give the same application and broad interpretation 
to the ‘establishment of religion’ clause,”*® as the Court has given to the “free 
exercise” clause.*® But the question is not broad or narrow interpretation. It is 
a problem of functional interpretation: How is an issue of “aid to religion” to be 
decided in such wise as to make the decision instrumental to “free exercise of 
religion”? Justice Black seems obscurely to feel the problem, without firmly grasp- 
ing it, where he says that, despite the “no aid to religion” doctrine, “on the other 
hand, other language of the amendment commands that New Jersey cannot hamper 
its citizens in the free exercise of their own religion.”* He then attempts to balance 
the requirements of the two clauses, with the aid of the public-welfare-legislation 
argument. The attempt is commendable; but in the absence of a firm grasp of the 


%8 A distinction, be it noticed, that recognizes that there are certain areas of common interest to both 
state and church, notably education. Moreover, even within these areas there is no “fusion,” ‘“‘com- 
mingling,” or “confusion” (loose, question-begging terms used by the Court) of the two functions. 
The distinction remains: there is simply cooperation. 

888 Keehn, Church-State Relations, Socta. Action, Nov. 15, 1948, p. 31. 

®° Everson v. Board of Education, 330 U. S. 1, 15 (1947). 

“° Justice Rutledge asserts the same thing, but he undertakes to inflict some unusual exegetical torture 
in order to fit the two clauses to the Procrustean bed of his absolutism. 

“1 Everson v. Board of Education, 330 U. S. 1, 16 (1947). 
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problem it is bound to seem fumbling, and, I confess, vulnerable to Justice Jackson’s 
charge of being Julia-like. And again the Madisonian absolutism, which totally 
separates the problem of aid to religion from that of free exercise, is at fault. One 
cannot balance an absolute against anything. 

Obviously, a firm, realistic grasp of these two problems in their relation puts 
to the Court a much more severe task. It is much easier to hew one’s way out of 
the difficulty with the axe of Madison’s absolutism. The trouble is that the axe then 
falls on “free exercise,” as the McCollum decision, in which the axe was more ruth- 
lessly swung, luminously shows. But this is a perversion of the whole intent and 
philosophy of the First Amendment. And this is actually what has happened: so 
far from being instrumental to “free exercise,” a means relative to an end, the 
“establishment” clause (in the meaning of “no aid to religion”) has now assumed 
the primacy, the status of an absolute, an end-in-itself; and the “free exercise” clause 
has become subordinate to it. The First Amendment has been stood on its head. 
And in that position it cannot but gurgle juridical nonsense. 

The second great merit of the original American philosophy (pragmatic as it was 
in the best sense, as a political philosophy, based on sound concepts of freedom, 
equality, and the common good) is that it would permit an equitable, socially healthy 
solution to a new American problem for which there is no solution in the new 
ideological and doctrinaire philosophy of the First Amendment. I mean the educa- 
tional problem—the relation of religion to public education, and of government to 
the religious school.*? The McCollum decision “solves” this problem, in its double 
aspect, simply by looking the other way and refusing to see it. Or what is worse, 
without taking a fair look at the problem, the Court comes perilously close to slam- 
ming the door on a solution by its sweeping negativism. 

With regard to religious schools, the “underlying issue,” as a writer in the 
Harvard Law Review put it, “is brutally simple: are parochial schools to be en- 
couraged or not? Until American society has reached an equilibrium, the judicial 
decisions will continue to reflect uncertainty.”** I must put the issue with even 
more brutal simplicity: the problem of “encouragement” here is not a financial one 
but a juridical one; it is not a question primarily of “aid” by money but of “aid” 
by legal recognition. The essential question concerns the juridical status, within 
the American system of education, of the non-profit school with religious affiliations, 
that serves a public purpose by educating for the public life of citizenship, without 
being a “public” school in the narrow sense, because it is only under partial, not total, 
governmental supervision and control. This problem of juridical status is funda- 


*? Justice Reed in his courageous and thoughtful McCollum dissent is the only member of the Court 
that seems to have seen the specialty of the field of education, and to have called attention to the fact 
that in Virginia Jefferson likewise saw it, and did not hold a “no aid” doctrine in that field. This, 
together with his distinction of the concept of “aid” and his sense of the realities of American history, are 
outstanding merits of Justice Reed’s argument. 

*® Note, 60 Harv. L. Rev. 793, 800 (1947). 
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mental, antecedent to all questions of financial support of any kind—questions which 
cannot in fact be solved except by prior solution of the fundamental problem. 

Moreover, this problem is posited today concretely, in a set of particular circum- 
stances. A determinant circumstance is the existence of a powerful and articulate 
philosophy of “American” education in whose explicit tendency is the denial or 
diminishing of the juridical status of these schools. The major premise of this 
philosophy is a concept of the “historic unity” of the American people and a rather 
mystical concept of “democracy.” The minor premise is the “divisiveness” of “segre- 
gation” in education on religious grounds; it is a manifestation of “isolationist 
religious practices,” that are “disruptive” of the “democratic community.” The con- 
clusion of the philosophy was put, for example, in a resolution of the American 
Federation of Teachers, which asserts “the basic principle that the interests of the 
democratic community are best served where children of all component groups of 
American society are enrolled in a common public school.”** This is the “rightful” 
position; any other is to be given only toleration, more or less provisional. The con- 
clusion is further supported by some theorists on grounds that only in the public 
schools can children be nourished with a robust, quasi-religious faith in the “unifying 
secularism” of American democracy.*® And a final rib in the theory is the principle 
that, although (at least for the moment) the child may not be the creature of the 
state, the school definitely is. Government is the primary educator; its interests are 
paramount; in particular, it makes its own interests (democratic unity and “faith” 
in democracy) the controlling norm of parental interests, by right of superior situ- 
ation in the hierarchy of social values. 

On these ideological grounds, about which clings an aura of mysticism, experi- 
ments such as “released time” are opposed or reluctantly submitted to. They are 
“encroachments” by religion on education; they are a “sectarian invasion” of the 
public school; or, most damning of all adjectives, they are “divisive.” Again, any 
attempt at rational argument for some measure of financial aid to schools not “public” 
in the narrow sense is usually met with some variant of the fear-instilling speech of 
Demetrius of ancient Ephesus: “The temple of the great goddess Diana will count 
for nothing; she will be shorn of her greatness, the goddess whom Asia and all the 
world reveres.” Whereupon all the silversmiths of Teachers College take up the 
cry: “Great is Diana of Ephesus! And their uproar filled the whole city.” The city, 
is not Ephesus but, of course, Washington, where “the meeting was all in confusion 


“*The American Teacher, Oct. 1947. 

“5 The idea as put, for instance, by Mrs. Agnes E. Meyer, is that our society, which is itself secular, 
has a “tolerance of religious diversity, which alone makes brotherhood possible in our country [the 
churches, she explains, would by themselves destroy it]. This spiritual unity is the saving grace of 
democracy and its real defense against totalitarianism or against the divisive influence of sectarianism. 
Therefore, what can justly be called the unifying mission of secularism has a sanctity all its own,” 
which imparts to the public school, wherein true social salvation is found, a holiness transcendent to any 
that may attach to the destructively divisive, churches. Meyer, The School, the State and the Church, 
ATLANTIC MonTHLY, Nov. 1948, pp. 45, 49, and passim. I cite Mrs. Meyer for her. significance, not as a 
thinker, but as the purveyor of a thought that is widely propagandized. 








Law or PREPOSSESSIONS? 35 


and most of them could not tell what had brought them together”;** for indeed the 
cult of Diana, the Divine Public School, brings together an ill-assorted lot. 

Most of them will, of course, concede a formal legality to the existence of re- 
ligiously affiliated schools. Parents whose religious scruples will not permit their 
children to drink deep at the genuine well-springs of democracy are “free” to send 
them to other schools. But the “freedom” here is a simple immunity, on a par with 
that which government grants to the religious eccentricities of Jehovah’s Witnesses, 
which forbid them to salute the flag. These children forego the great American 
right to a “public” education, behind which stands all the juridical and financial 
power of our great democracy; they avail themselves of an immunity, taking refuge 
behind the famous wall.** Or in Justice Rutledge’s phrase, they embrace “the greater, 
the most comprehensive freedom,’*® freedom from all governmental aid. What 
more (the proponents of this philosophy exasperatedly ask) could one want than 
that? , 

I deliberately put this contemporary sociological and educational situation with 
a tinge of rhetorical emotion, because the situation itself is (more than slightly) 
tinged with emotion. Inevitably; for something fundamentally important is involved 
here. There is a clash of basic philosophies of education and of democracy. In addi- 
tion there is a clash of power; for behind the philosophy of education as the agent of 
a unifying, democratic secularism powerful organized forces are aligned—profes- 
sional educational associations, for instance, and other groups pursuing ideological 
interests. And the contention, I repeat, primarily is not over money but over prin- 
ciple, and over money as it gives to the soul of principle a visible, juridical body.*® 

It is into this delicate, troubled situation, marked by a struggle of ideas and forces, 
that the Everson and McCollum policy decisions and reasoning are projected. And 
my contention, in contrast to the Harvard writer’s implication, is that the Court has 
not left American society to reach an “equilibrium,” and it does not “reflect uncer- 
tainty.” On the contrary, it weights the scales; it betrays an appalling certainty. One 

*° Cf. Acts 19:23-41. 

“? There is a vocabulary in the matter: these schools are “protest” schools, their pupils “withdrawal 
pupils,” who have to get “permission” from the state to attend. The Supreme Court was introduced to 
the vocabulary in the brief amicus curiae of the Civil Liberties Union in the Everson case. The Appellate 
Division of the Supreme Court of New York got a good whiff of the conclusion of the theory in the 
Lewis case. Appellant's brief stated: “We may add that no true educator in our judgment could have 
any real interest in the perpetuity of the parochial school system in this country or faith in the calibre 
of education dispensed in a sectarian institution of learning.” Brief for Appellant, filed by Arthur G. 
Hays, p. 32, Lewis v. Graves, 219 App. Div. 233, 219 N. Y. S. 189 (1927). 

“8 Everson v. Board of Education, 330 U. S. 1, 58. 

“°T note here that this is the heart of the Catholic case for the inclusion of religious schools in 
pending federal aid legislation. ‘There are further reasons, but central is the fact that the first such bill 
passed will be pattern legislation, not only determinant of future federal programs of aid but also indirectly 
determinant of the juridical status of parochial schools; their omission from the first program will 
initially damage them, not financially but juridically. Of the essence of the Catholic case is the contention 
that these schools are public in every sense save two: the secular education they impart is not secularized, 
and they are under only partial, not total governmental supervision; but neither of these two characteristics 


are disqualifications from public aid in some just, proportional measure, since they are legitimate expressions 
of parental rights. 
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consideration will make this clear; I mean a striking omission in the Court’s reason- 
ing. 

In the McCollum case there was squarely presented to the Court the issue of 
parental rights in education. And the Court greeted the presentation with a blank, 
unseeing stare.”° Yet the issue is woven all through the facts of the case; the whole 
Champaign plan hung suspended on the right of parents to have effective voice in 
regard to what their schools should do for their children, what role in the community 
their schools should play. Yet the Court does not betray by so much as a word any 
awareness of this outstanding fact of the case. It passes the issue by on the other 
side of the street, grimly pounding the sidewalk of its own absolutism. What is 
worse, its clear assumptions are that the public school system belongs singly to the 
state and is under its sole supervision; that its functions are determined solely by the 
state; that the state’s compulsory education machinery grinds away with only the 
state at the controls; that even the child’s time in school is owned by the govern- 
ment; that the child has a “legal duty” to put all this time in on secular subjects, none 
on religious subjects, apart from the state’s sovereign permission, which (the Court 
says) the state is constitutionally powerless to give. 

This silence on the parental right is equivalent in the context to positive state- 
ment. It implicitly qualifies the Pierce®* doctrine; now apparently the child is not a 
creature of the state—until he crosses the threshold of a public school. Parents have 
a right to direct the education of their children—limited by the exigencies of a 
“unifying secularism” that is a constitutional necessity in public education. The 
Court’s silence on the parental right argues that it is not a factor in the case; and this 
is particularly damaging at the present moment, when this right is under open or 
veiled or unconscious attack from highly articulate groups. It tends to undermine 
the juridical status of the parental right in American law. Correlatively, it tends to 
render exclusive the rights of the state in education. In a moment of delicate balance 
it weights the scales, as I said, in favor of a philosophy of education of decidedly 
statist flavor. And the parental right which, as a sheer immunity, is already like the 
smile on some sort of disembodied educational Cheshire cat, begins to fade under the 
Court’s unseeing stare. 

Yet the parental right in education is the very pivotal point of a democratic 
system. It is, to change the metaphor again, the touchstone of difference between 
democratic education and the monolithic systems of cultural totalitarianism, whether 
on the Soviet or even on the Third Republic style. When the modern state with 
its immense power embarks (as indeed it must) on the spiritual mission of educating 
its children, its whole native tendency (as recent developments in United States 


5° Admittedly, appellee did not adequately present the issue in his brief. The issue was excellently 
drawn out by appellee before the New York Supreme Court, defending the New York released time 
program from the attack of Mr. Joseph Lewis, President of the Freethinkers of America. Brief for 
Appellee, filed by Mr. Charles H. Tuttle, pp. 21-67, Lewis v. Spaulding, 193 Misc. 66, 85 N. Y. S. 2d 
682 (Sup. Ct. Albany Co., Nov. 12, 1948). 

51 Pierce v. Society of Sisters, 268 U. S. 510 (1925). 
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educational theory and practice abundantly show) is toward.state monopoly. And it 
is only held back on its plunging course toward the extreme of /’école unique, symbol 
of the Kulturstaat, by the frail barrier of the parental right to control and direct the 
education of their children. After the McCollum decision this barrier is, I think, 
frailer than ever. 1 sometimes think it is already too frail a legal barrier to confine 
the bursting expansionism of the new educational Leviathan. 

One might have thought that a “civil rights Court” would have been sensitive on 
this neuralgic point of democratic theory; instead it is callous to the extreme of 
complete and utter insensibility. It did not even feel the point as present. It erects 
massive barriers to protect the right of Jehovah’s Witnesses to take highly uncivil 
liberties with the rights of other citizens; it pursues to the verge of quixotism a hyper- 
sensitive concern for individual religious freedom of the most individualistic kind. 
But it does not lift a judicial finger to fortify against insidious attack a right that is 
the cornerstone of democracy in education—the parent’s last rampart against the 
“unification” of his child with other children into a standardized “democratic” mass. 
It pursues, this time over the verge of quixotism, a hypersensitive concern for the 
absoluteness of separation of church and state, with resultant legal damage to a hu- 
man right that rests on the most absolute political and religious grounds, and is the 
foundation of a social freedom of the most indispensable sort. A right is legally 
damaged when, in a case where it appears as central and clamors for recognition, it 
meets judicial blindness and deafness. 


IV 


There is worse. Enter Justice Frankfurter, with the two operative concepts that 
stand out in his McCollum opinion. The first, that seems to be basically decisive 
of his judgment, is a quasi-mystical one—the public school as “a symbol of our 
secular unity,”®* a sort of sacrament (if I may for a moment stay with him on the 
religious level) of our democracy, which works with a sort of Tridentine efficacy 
ex opere operato, being “designed to serve as perhaps the most powerful agency for 
promoting cohesion among a heterogeneous democratic people.”** The public 
school is, it seems, the educational embodiment of the Great American Absolute, 
separation of church and state, and like it “one of the vital reliances of our Consti- 
tutional system for assuring unities among our people stronger than our diversities.”™* 
It is the efficacious “symbol of our democracy.”*® 

This sounds familiar. Is it not the original Gobitis case™® redivivus? The promo- 
tion of national unity is “an interest inferior to none in the hierarchy of legal 
values.”®? Only now it is “secular” unity. Justice Frankfurter is still saying, with 
Holmes, “We live by symbols.” Only now the life-giving symbol is not Holmes’s 
flag but Horace Mann’s public school. Now too the argument from symbol, which 


52 McCollum v. Board of Education, 333 U. S. 203, 217 (1948). 
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was used to help support the legislative freedom of the Minersville school board, is 
used to strike down the legislative freedom of the Champaign school board. The 
Frankfurter national-unity argument was of course rejected in the Murdock®® and 
Barnette” cases; but now the stone rejected by the builders of the wall of religious 
freedom has become the cornerstone in the wall of separation of church and state. 
And the final piquancy is to see Justice Jackson, who in the Barnette case saw the 
term of the national-unity argument as the “unanimity of the graveyard,”® now 
solemnly unanimous over Justice Frankfurter’s new symbol of unanimity. “”’Tis now 
the very witching time of night, When churchyards yawn . . .”—and yield up old 
arguments. 

One might be tempted to yawn too, were it not that this old argument, which 
we thought we had “had,” is so potentially dangerous in its new setting. First, if 
there is a symbol of democracy in education, it is not the public school as the single 
“democratic” school; rather it is (or would be) the coexistence of several types of 
schools, including church-affiliated schools, on a footing of juridical equality, with a 
consequent proportionately equal measure of state encouragement and support.” It 
would be an educational system pivoting on the parental right as fully operative, not 
on a doctrinaire concept of “national unity.” 

. Second, the national-unity concept itself needs to be brought down to the earth 
of reality and divested of all fuzzy mysticism. Our national unity is a political unity, 
supported by shared sentiments in regard to the demands of freedom, justice, civic 
charity, and all the political virtues—the virtues of a citizen—as these emerge from 
sound ethical principles. It involves too a sense of a great common historic past, 
and a still greater destiny (if we do not fumble it). But it has nothing to do with an 
artificial, government-promoted levelling of differences, especially religious differ- 
ences. Still less has it to do with the substitution by governmental policy and pres- 
sure of a unified “religion of patriotism,” a common quasi-religious “democratic 
faith,” as a value “inferior to none” in American society. Whatever spiritual mission 
of promoting unity government may have, it is conditioned (and I thought the 
Murdock and Barnette cases had established this) by its primal duty of promoting 
justice, guaranteeing an order of rights, insuring the equality of differences. Are we 
at this date to go in for the creation by government, through education, of “the soul 
of our people,” 2 /a Schleiermacher and the German “enlightened despots”? 

For my part, I find it disconcerting to see in a Supreme Court opinion the 


5® Murdock v. Pennsylvania, 319 U. S. 105 (1943). 

5° Board of Education v. Barnette, 319 U. S. 624 (1943). 

°° Id. at 641. 

*11 say “proportionately equal”; I mean that the juridical status of these schools is equal to that of 
the public school, as an equally valid expression of the parental right. They have therefore an equal 
right to aid. But not a right to equal aid; only to a proportionate measure of aid—the proportion to be 
determined according to the canons of distributive justice which are applied under consideration of a 
number of juridical and factual elements in a given context. In my personal opinion, total support of 
parochial school education (the good old camel behind the nose!) is neither a right nor a desideratum. 
At the other extreme, to declare that this type of education, because of its religious element, has no right 
to any aid is clear injustice and unwise social policy. 
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ideology and phraseology proper to a genuinely sectarian philosophy of public 
education—lightly underlined, if you will, but discernible; particularly discernible by 
reason of the omission of all reference to parental rights. The public school is not a 
temple in which our children are to be baptized into the unity of the secular demo- 
cratic faith, while those who stand without are somehow faintly heretical. Viewed 
realistically and with all respect for its idealisms and achievements, it is actually the 
symbol of our religious disunity and the sign of an experiment in dealing in a 
particular way—there are other ways—with the fact of that disunity. And it is the 
symbol of our democracy only in so far as it deals with this fact honestly and fairly, 
not blinking it or chipping away at it in the name of some dubious ideal of national 
unity. This brings me to Justice Frankfurter’s second operative concept. 

It is of course the concept of “pressures.” Pressures by religious groups on govern- 
ment, “inherent pressure by the school system in the interest of religious sects”®’— 
these, together with its “divisiveness,” were the constitutionally damnable features of 
the Champaign plan. This is a pretty piece of legal unrealism. I omit the obvious 
fact that neither government nor any child—even James Terry McCollum—was 
“pressured” into doing anything it did not want to do. The unrealism is in Justice 
Frankfurter’s implication. Take away these awful divisive sectarian pressures, and 
you have what he wants: “an atmosphere free from pressures in a realm in which 
pressures are most resisted.”** Justice Frankfurter, although an eminent jurist, is 
not an expert in education; even so, this naiveté is too extreme to be credible. 
Thousands of educators of all religious convictions are increasingly agreed that the 
atmosphere of public schools is not free from pressures. Their supposed “neutrality” 
is itself a pressure. Their sheer omission of religion from the curriculum is itself 
a pressure against religion. In fact, the whole weight of the public school system tends 
to be thrown against the child’s religious conscience and consciousness. Contrary 
to its original intention and often to the regret of its high-minded administrators 
and teachers, the system as such has become a formidable ally of secularism, either 
as a positive philosophy or as a sort of spiritual vacuum that is itself a faith 2 rebours. 
This, I had supposed, is a well-known view, and a primary concern of very many of 
our leading educators. 

My point is not the problem itself nor whether nor how it can be solved; I am 
only concerned with Justice Frankfurter’s argument. Are we to suppose that “pres- 
sure by the school system in the interest of religious sects” is unconstitutional, whereas 
immeasurably more powerful pressure against their interests, against the idea of 
religion itself, is quite constitutional? To use Justice Jackson’s antithesis, is this 
“law” or “prepossessions”? One does not expect the Supreme Court to solve the 
problem of pressures in the public school atmosphere; likewise one does not expect 
it utterly to misconceive the problem. And the argument from pressures, like the 
wedge argument, reveals a basic misconception of the educational and sociological 


*2 McCollum v. Board of Education, 333 U. S. 203, 227 (1948). 
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world we are living in. There are various kinds of pressures, and of wedges. Should 
the Supreme Court in the name of religious freedom throw its weight behind the 
secularist pressure, and in the name of separation of church and state use its hammer 
upon the secularist wedge? 

V 

Here briefly are my conclusions. First, the absolutism of the Everson and 
McCollum doctrine of separation of church and state is unsupported, and unsupport- 
able, by valid evidence and reasoning—historical, political, or legal—or on any 
sound theory of values, religious or social. Second, in consequence of an absolutiz- 
ing of separation, the very problem is misconceived; that is, the instrumental re- 
lationship of separation to the free exercise of religion is destroyed. Third, the 
necessary further consequence is that, when separation as an absolute principle is 
ruthlessly thrust into the field of education, the result is juridical damage to the 
freedom of religion and to the natural rights of parents. Fourth, this damage is 
particularly harmful in the existent religious and educational situation; in a moment 
of tension between contending sets of values—religious vs. secularist, statist vs. 
popular and parental values—the Court has sided with the wrong set. 

If we are not to embark on “a century of error,” some essential clarifications are 
imperative. What we need is, first, a return to the original political philosophy of the 
First Amendment, and second, its realistic application in-a situation wherein the 
alignment of forces and the conflict of values is substantially different from what it 
was in 1791. This means development. But the essential development must take 
place in the concept of “freedom of religion.” Woodrow Wilson in The New Free- 
dom® showed how exclusive insistence on freedom as sheer immunity from govern- 
mental power opens the way to the tyrannies of other powers, not governmental, that 
gain control of governmental processes. The lesson has been heeded in the economic 
field; it needs to be hearkened to in the religious and educational fields. Join a 
rigidly negative concept of religious freedom, as sheer immunity from coercion by 
governmental power, to a rigidly absolute, end-in-itself concept of separation of 
church and state, as meaning absolutely no aid to religion by government, and you 
have opened the way to the subtle tyrannies of irreligion, secularist ideologies, false 
political and educational philosophies, and the dangerous myth of “democracy as a 
religion.” Such a development is utterly foreign to the letter, spirit, and intent of 
the First Amendment, and will be consequently disastrous to American society. | 

Shall we have, then, a new freedom for religion, born of old American principles, 
made a positive empowerment by a just measure of governmental aid? Or shall 
we have some new tyrannies, born of the rising secularist myths, fastened on us by 
their alliance with the expanding powers of government? That, I think, is the basic 
issue underlying the questions presented in the Everson and McCollum cases. Is 
there to be cooperation between parents and public schools towards the religious 
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education of their children, and is the right of parents to educate their children in 
religious schools to remain a sheer immunity or to become a genuine freedom, en- 
dowed with the full juridical status that only a just measure of governmental aid 
can give it? These questions have a common element: How free do we want 
religion to be? The Court has given one answer. I think it is unreasoned and 
unreasonable. 

Historica Norte 

The following notes may serve to clarify the original historical meaning of the First 
Amendment, as conceived by Madison and the first Congress. In the Virginia ratifying 
convention that met in June, 1788, when the elimination of religious tests was being 
discussed, Madison said: “I confess to you, sir, were uniformity of religion to be introduced 
by this system, it would, in my opinion, be ineligible; but I have no reason to conclude 
that uniformity of government will produce that of religion. This subject is, for the honor 
of America, perfectly free and unshackled. The government has no jurisdiction over it: 
the least reflection will convince us there is no danger to be feared on this ground.”® 
The italicized words indicate the basic problem of the time: a national government must 
not mean a national religion made obligatory on all by federal law; for this would be a 
violation at once of the sovereignty of the states and of the individual conscience. In 
Madison’s consistent view the danger was removed by the sheer fact that the Federal 
Government was one of delegated powers; and “no jurisdiction” over religion was com- 
mitted to Congress. Congress has no legal power to legislate as to what the religious 
beliefs or practices of the American people shall be, imposing on them a national religion. 
Madison maintained, therefore, that no further explication on the point was necessary. 
However, he accepted the decision of the committee on amendments (twenty members, 
chairmanned by George Wythe) to submit the following amendment (its twentieth): 
“That religion, or the duty which we owe to our Creator, and the manner of discharging 
it, can be directed only by reason and conviction, not by force or violence; and therefore 
all men have an equal, natural and inalienable right to the free exercise of religion, 
according to the dictates of conscience, and that no particular religious sect or society 
ought to be favored or established, by law, in preference to others.”®* Nothing could be 
clearer than this statement. First, the concept of “no establishment” is subordinated to 
the concept of “free exercise” as means to end; second, “no establishment” means “no 
favor, no preference in law.” 

While maintaining his position that a bill of rights was not “essential” but likewise 
“neither improper nor altogether useless,”®* Madison assembled and presented to the 
first Congress the following text embodying the wishes of the states which had either 
explicitly (by submitting an amendment: New Hampshire, Virginia, South Carolina) 
or implicitly (in their ratifying resolutions: New York, North Carolina) demanded an 
amendment: “Fourthly. That in article 1st, section 9, between clauses 3 and 4, be inserted 
these clauses, to wit: The civil rights of none shall be abridged on account of religigus 
belief or worship, nor shall any national religion be established, nor shall the full and 
equal rights of conscience be in any manner, or on any pretext, infringed.”®® Again the 
idea is clear: political equality regardless of religion, no one national religion, equality 
before the law of all consciences or religions. 

This draft was committed to a committee of eleven, Madison among them, by which 
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it was reported out in this form: “No religion shall be established by law, nor shall the 
equal rights of conscience be infringed.”*® The brief debate turned on two points. First, 
was the amendment necessary? Roger Sherman of Connecticut and others thought it was 
not, “inasmuch as Congress had no authority whatever delegated to them by the Consti- 
tution to make religious establishments.””! I would note that everywhere in the recorded 
debate “establishment of religion” was used uniformly in its proper technical sense, “to 
favor or prefer.” The second question was, Was the amendment too radical? Peter 
Sylvester of New York “had some doubts about the propriety of the mode of expression 
used in this paragraph. He apprehended that it was liable to a construction different 
from what had been made by the committee. He feared it might be thought to have a 
tendency to abolish religion altogether.”’* Benjamin Huntington of Rhode Island agreed 
“that the words might be taken in such latitude as to be extremely hurtful to the cause of 
religion.”"8 ... Here I pause to remark how right these gentlemen were. ... Elbridge 
Gerry of Massachusetts wanted the intended sense made clearer: “that no religious doctrine 
shall be established by law.”** 

Whereupon Madison, to calm their fears, explained the narrow and exact sense: 
“Mr. Madison said, he apprehended the meaning of the words to be, that Congress should 
not establish a religion, and enforce the legal observation of it by law, nor compel men to 
worship God in any manner contrary to their conscience. Whether the words are necessary 
or not, he did not mean to say, but they had been required by some of the State Con- 
ventions, who seemed to entertain an opinion that under the clause of the Constitution, 
which gave power to Congress to make all laws necessary and proper to carry into execu- 
tion the Constitution, and the laws made under it, enabled them (sic) to make laws of 
such a nature as might infringe the rights of conscience and establish @ national religion; 
to prevent these effects he presumed the amendment was intended, and he thought it was 
as well expressed as the nature of the language would admit.””* Notice that here we have 
not Justice Rutledge’s Madison, the fiery, implacable doctrinaire denouncing three-pence 
levies, but Madison the statesman. The operative words are italicized: the “effects” 
barred are (1) compulsion of conscience, by (2) the establishment of, i.e., preference in 
law accorded to, a national religion. Here Huntington expressed his wish that “the 
amendment would be made in such a way as to secure the rights of conscience, and a free 
exercise of the rights of religion, but not to patronize those who professed no religion at 
all.”7® ...“O my prophetic soul!” he would exclaim today. ... Again Madison patiently 
explained the precise narrow sense of the words: “Mr. Madison thought, if the word 
‘national’ was inserted before religion, it would satisfy the minds of [the] honorable gentle- 
men. He believed that the people feared one sect might obtain a preeminence, or two com- 
bine together, and establish a religion to which they would compel others to conform. He 
thought if the word ‘national’ was introduced, it would point the amendment directly 
to the object it was intended to prevent.”** ... Again we are very, very far from Mr. 
Rutledge’s Madison. ... And again the sense of the Amendment is luminously not the 
sense attributed to it by Justice Black. 

There is no need here to comment on the other three versions through which the text 
passed in the House, nor on the original Senate version: “Congress shall make no law 
establishing articles of faith or a mode of worship or prohibiting the free exercise of 
religion. . . .”*8 This was reconciled with the final House version by a conference com- 
mittee, by a linguistic compromise that issued in the present version. The essential point 
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is that from beginning to end of the debate the legislative intent was perfectly clear 
and unanimously agreed on: the primary thing was that there: were to be no legal con- 
straints on freedom of conscience and on the free exercise of religion; secondly, to this 
end there was to be no one national religion endowed with legal privilege for its beliefs. 
It is utterly impossible to get out of the legislative history of the Amendment that con- 
struction which Justice Black and Justice Rutledge, supposedly under appeal to history, 
attempted to put upon it. 

As a final indication of an intimate concern of the first Congress I would add the 
remark of Thomas Scott of Pennsylvania, made in another connection: “My design is to 
guard against those who are of no religion.”"® +The whole problem of the relation between 
government and religious education in its various forms was not even remotely glimpsed 
by the first Congress, and the First Amendment can be brought to bear on it only by a 
processs of interpretation and extension of meaning. If the first Congress, however, were 
doing the interpreting, this concern would be active, lest “those who are of no religion” 
should somehow use the First Amendment as a club with which to battle their way to a 
privileged place in American law for “no religion.” As the McCollum doctrine is at 
variance with the original sense of the First Amendment, so it is (in its tendency) in 
conflict with the spirit of the First Amendment. 

I said in the text that Virginia’s hostile reception of the First Amendment destroys 
Justice Black’s central contention that the Amendment in design, letter, and spirit is a 
faithful rendition of the radical Virginian ideas, which therefore become the canon for its 
interpretation. The pertinent text is a statement by eight Virginia state senators recently 
uncovered and incorporated by appellee in his McCollum brief: “The third amendment 
[our First Amendment] :recommended by Congress does not prohibit the rights of con- 
science from being violated or infringed; and although it goes to restrain Congress from 
passing laws establishing any national religion, they might, notwithstanding, levy taxes 
to any amount for the support of religion or its preachers; and any particular denomina- 
tion of Christians might be so favored and supported by the general government, as to 
give it a decided advantage over the others, and in the process of time render it powerful 
and dangerous as if it was established as the national religion of the country . . . This 
amendment then, when considered as it relates to any of the rights it is pretended to 
secure, will be found totally inadequate, and betrays an unreasonable, unjustifiable, but 
a studied departure from the amendment proposed by Virginia . . . We conceive that this 
amendment is dangerous and fallacious. . . .”8° This text makes it clear that distance has 
lent some manner of enchantment, but certainly no clarity or exactness, to Justice Black’s 
and Justice Rutledge’s view of the historical meaning of the First Amendment. 

I add this historical note simply for the record, with no great hope that it will matter 
in the result. It seems quite clear from the tenor of the Everson and McCollum decisions 
that the original idea of the First Amendment, as revealed by the facts of its legislative 
history, is today in the judicial mind a matter simply of antiquarian interest—rather like 
the original idea behind the electoral college, for instance. If, however, I had a hope in 
the matter, it would merely be that in the future we might be spared “historical argu- 
ments” that are neither historical nor arguments, but simply a process of selecting pegs 
from the past on which to hang a philosophy consisting, as Justice Jackson well said, of 
one’s “own ideas of what is good in public instruction.”*" 
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SEPARATION OF CHURCH AND STATE: 
THE FIRST FREEDOM 


Mitton R. Konvirz* 


Despite the notable decisions of the United States Supreme Court in the Everson 
case’ in 1947 and the McCollum case” in 1948, strengthening the wall of separation 
between church and state, efforts are being made to win public aid for sectarian 
institutions. Instances are several bills* in Congress which would provide reimburse- 
ment to parochial schools up to 60 per cent of their annual expenses for necessary 
transportation of pupils, purchase of nonreligious instructional supplies and equip- 
ment, including books, and for other purposes. 

There are signs, on the other hand, that aggression against the principle of separa- 
tion is being met by persons and institutions that are fully cognizant of the sig- 
nificance of the imminent dangers. Instances of the defense of separation are the 
suits to nullify a New York State housing grant of $128,000 to a Catholic college,* 
and to outlaw the released-time program in the State of New York.® Of special in- 
terest in this connection was the refusal of the United States Senate on April 7, 1948, 
to enact S. 1557, a bill to incorporate the Catholic War Veterans of the United 
States.° Although the newspapers neglected to report the action of the Senate’ or the 
debate on the bill,® some of the points made in the argument show that the defenders 
of the principle of separation are alive to the threats. 

American civilization and American public education are being charged with a 
newly created crime—namely, “secularism.” ‘Typical of this line of attack is the 
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Colored People; Staff Counsel, American Civil Liberties Union. Member of Board of Trustees, Institute 
on Church and State; Secretary and member of Board of Governors, American Association for Jewish 
Education. Author, ON THE Nature oF VALUE: THE PHtLosopHy oF SAMUEL ALEXANDER (1946); THE 
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charge recently made by Archbishop McNicholas, of Cincinnati, in his address as 
president-general of the National Catholic Educational Association. Freedom of 
education in the United States, he said, is being threatened by interpreting that 
freedom “in the narrow and restricted sense of secularism.” He charged that many 
legislators, judges, teachers, and editors are working with “Communists, materialists, 
agnostics and secularists bent on the frustration of freedom of education.”® 

“Secularism” constitutes a threat to freedom of education—this is the line of 
attack taken by those who seek public aid for the parochial schools and for religious 
education generally. The suggestion is being made constantly that “secularists” are 
somehow tainted with Communism, since Communism is opposed to religious edu- 
cation and freedom of education. It is intimated that the justices of the United 
States Supreme Court are part of the conspiracy formed by “Communists, material- 
ists, agnostics and secularists” to wreck freedom of education. 

The Supreme Court, stated the nine Roman Catholic archbishops and five bishops 
in their report on “The Christian in Action,” released November 20, 1948, has 
frustrated “the Christian educational ideal,” which calls for Christ being “the Master 
in our classrooms and lecture halls and the Director of our research projects.” 
They branded “secularism” as “the most deadly menace to our Christian and 
American way of living,” and called for undoing the work of the Supreme Court, 
whose decisions mean the judicial “establishment of secularism.”"® Thus the Su- 
preme Court, because it asserts and enforces the constitutional principle of separation 
of church and state in the interests of freedom of religion and of education, is being 
charged with participation in a conspiracy of Communists and “secularists” to sub- 
vert American democracy and to substitute in its place a dictatorship. 

The argument is as interesting as it is subtle: the subversive elements in the 
American community are declared to initiate their “dictatorial plans” by achieving 
government domination over education. In this connection, government domina- 
tion over education does not, however, mean control of the curriculum by a small 
minority who have, through illegal means, won a stranglehold over the admin- 
istrative machinery of the public school system. Government domination in this 
connection means that government does not give financial assistance to parochial 
schools or religious classes. 

The fight between the clerics and the “secularists,” when exposed in its true 
light, is seen to be, after all, a fight over “filthy lucre,” over the things that are 
Caesar’s.!!_ Because the Supreme Court has held that the Constitution of the United 
States prohibits the government (federal or state) from opening the public treasury 
to render financial assistance to sectarian educational institutions, the justices are 
attacked as persons who seek to establish a totalitarian form of government, and 
as having, in some mysterious way, a partnership with Communists. The Court 
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can easily become democratic and freedom-loving by telling Congress, the states, and 
municipalities that they may loosen the strings of the public purse to count out 
dollars to church schools. While the rich man can no more hope to enter heaven 
than an elephant can pass through the eye of a needle, rich Uncle Sam can perform 
the miracle if only he wouldn’t be such a miser! 

The United States Supreme Court does not need to be defended against libels 
and abuse. It has weathered, in its history of over 150 years, many onslaughts and 
attacks (some justified, others quite gratuitous). The purpose of this discussion is 
to contribute something toward clarifying, in the interest of public education, the 
constitutional principle of separation of church and state, as that principle has 
been formulated by the Court. The writer not only shares the conviction of the 
Court that the Constitution asserts the principle of separation, but also shares the 
conviction of the Court and of many others that the principle is both wise and 
sacred, and that it should be protected against any attempt to weaken or limit its 
power or scope. 

I 


Nor Separation, But “Distincrion AND CooPERATION” 


Pope Leo XIII spoke of “the fatal theory of the separation of church and state. 
The church is distinct from the state; each has its proper function; but there is no 
wall of separation between them. “It is generally agreed,” said Pope Leo XIII, “that 
the Founder of the Church, Jesus Christ, wished the spiritual power to be distinct 
from the civil, and each to be free and unhampered in doing its own work, not 
forgetting, however, that it is expedient for both, and in the interest of everybody, 
that there be a harmonious relationship.”* 

The most recent statement of this doctrine of “distinction and cooperation” is 
to be found in Father Wilfrid Parsons’ The First Freedom: Considerations on 
Church and State in the United States,* which bears the imprimatur of the Arch- 
bishop of Washington, and has a foreword by the Archbishop of Baltimore.’® 
Speaking of the doctrine of “distinction and cooperation,” Father Parsons says: 
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This is the so-called Gelisian formula of the distinction between church and state, 
which has remained the fundamental doctrine of the Catholic Church. Not every 
Emperor, or every Pope obeyed its injunctions, but in our times Pope Leo XIII recalled 
it more forcibly to our minds and it is the official doctrine of the Catholic Church.1® 


12 Libertas praestantissimum, June 20, 1888. 

+8 Arcanum divinae sapientiae, Feb. 10, 1880. 

14New York: Declan X. McMullen Co. 178 pages. (1948). 

18 Although this discussion is concerned chiefly with the Catholic position, much of ee is said is 
relevant just as strongly to the position taken by some orthodox Jews and some Protestants. See, ¢.g., 
N. Y. Times, June 17, 1948, p. 27, col. 8, reporting on brief filed in New York Supreme Court favoring 
released time by representatives of Catholics, Jews, and Protestants. The Catholics have, however, defined 
their policy more clearly and have fought for its acceptance more militantly than have the other religious 
groups. 


1° Parsons, op. cit. supra note 14, at 86-87. (Italics supplied.) Hereinafter referred to as PARSONS. 
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Father Parsons also says: 


Distinction and cooperation are correlatives; they must exist together. They necessarily 
mean peace. .. .17 Distinction and cooperation. These are the instruments the Catholic 
Church offers with which to work out in the concrete the eternal dilemma of the claims 
of the temporal and the eternal, a dilemma that faces every believer. 


The difference between “separation” and “distinction” is intended, obviously, to 
point to more than a merely semantic difference; the rejection of “separation” and 
the use of “distinction” is intended to point up certain practical objectives, and this 
intention is found in the emphatic linking of “distinction” with “cooperation.” 
The doctrine of separation implies no cooperation between church and state; at the 
heart of the doctrine of “distinction” is cooperation: the state is required to have a 
friendly interest in the ends which the church seeks to achieve, and has the duty 
to assist in seeking their achievement. 

_ The basis of this doctrine of “distinction and cooperation” is to be found in the 
belief that while there may be freedom of religion, there is no freedom from religion. 
The state has no right to be indifferent to religion. The Catholic Church is not a 
voluntary society; it is not of human origin; all religions are not of equal value in 
the sight of God; each of the religions does not offer to man an equally good way 
to eternal salvation; the state has no right to be equally indifferent to all religions.” 

“To hold therefore that there is no difference in matters of religion,” said Pope 
Leo XIII, is “the same thing as atheism.” And the state has no right to be atheistic; 
for there is no freedom from God. “The church, indeed, deems it unlawful,” said 
the same Pope, “to place various forms of Divine Worship on the same footing as 
the true religion. .. .”2*_ Pope Pius IX condemned the proposition that “Everyone 
is free to adopt and profess that religion which, guided by the light of reason, he 
holds te be true.” 

What these Popes condemned, and what is condemned by the Catholic Church in 
the United States today, is what Catholics call the liberal theory. The liberal theory, 
says Father Parsons, confuses two different things. 


It holds as a doctrinal religious dogma that man owes his sole allegiance to his own 
reason, none to God, unless he choose to give it to Him. This is freedom of conscience 
in the Liberal tradition. It is freedom from religion, not freedom of religion; it is free- 
dom of conscience as against God. Freedom of religion is freedom of the individual 
conscience against the state, a very different thing. The very reason why man has free- 
dom of religion against the state is precisely because he has no freedom as against God.** 


There is no freedom as against God. The Catholic Church alone knows what 
God wants and directs. Religion is not, therefore, an exclusively private affair.2* 


There is no freedom, therefore, from “the true religion.”**> There is only freedom 
27 Id. at 93. 18 7d. at 92. 1° See id. at 139. 
*° Immortale Dei, November 1, 1885. * Ibid. 


#2 Syllabus Complectens praecipuos nostrae aetatis errores, III, 15, December 8, 1864. 
#3 PARSONS I15. ** See id. at 155. *5 See notes 20 and 21 supra. 
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of the true religion as against the state. The state is required to cooperate with the 
true religion (the Catholic Church). 
II 
Tue DirFereNce THAT THE CoNsTITUTION Makes 

The Catholic Church recognizes that it cannot push the claims of its theology to 
their logical conclusion in the United States, where the Catholic population is only 
25 million out of a total of 140 million. It admits one constitutional limitation upon 
its claims: If the Federal Government has any favors for religious bodies, they are 
to be distributed among them equally.7* Equality of all religions as far as federal 
patronage is concerned—this is what the First Amendment requires. No one re- 
ligion is to be established as the national religion and no one religion is to be pre- 
ferred over the others in the distribution of favors. This is the double injunction of 
the First Amendment on which the Catholic Church in the United States takes its 
stand of “distinction and cooperation”: “prohibition of a preferred position to any one 
religion, to the disadvantage of the others; and equality of all religions before the 
state.”?7 ; 

Two important inferences are drawn from this double injunction: 

1. The First Amendment is no guarantee of freedom from religion. “As for 
those who profess no religion,” says Father Parsons, “or who repudiate religion, it 
is difficult to conceive how they can appeal to the First Amendment, since this 
document was solely concerned with religion itself, not its denial. By its very 
nature, as regards what it says about religion, they are outside its ken.””* 

2. The First Amendment does not prohibit public aid to religious bodies. It 
does not prohibit cooperation. It does not mean that the Federal Government “may 
not confer its temporal benefits on the faithful of those religions, provided it confers 
them equally and with due regard to their liberty.”*® More than this, however, is 
implied: the failure of the Constitution to prohibit public aid to religious groups 
means that the government has the positive duty to render such aid. 


It is here we see the hollowness and falsity of a theory of separation of church and state 
which would command the state to withhold its temporal benefits from the adherents 
of religion merely because they are religious. When the state does this, it is not fulfilling 
its destiny of caring for the total common good of its citizens. Separation in that sense 
works actual harm to the state itself, which is thus made to do only a part of its total 
duty, the temporal common welfare of all citizens without regard to their particular con- 
dition in life.5° 

This means that, in so far as a religious group engages in activities. which result 
in temporal: benefits to members of the group—and perhaps indirectly to the com- 
munity as a whole—it is performing a function for which the state is primarily 
responsible, and so the state should pay the costs incurred by the church. This is 


26 See Parsons 28, 42. 7°" Jd. at 79. *8 Ibid. ° Id. at 106. 
8° Ibid. 
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a positive duty, not in any way impaired or weakened by the injunctions of the 
First Amendment. 
Ill 
Tue Duty to Ai ParocutaL ScHooLs 


This positive duty of the government to assist the church through financial aid 
when the church makes a contribution to “the temporal common welfare” is seen 
with a special impact and urgency when the Catholic views the situation affecting 
the education of Catholic youth. 

On the one hand, state laws compel all children within specified age limits to 
attend school. On the other hand, Catholic dogma and rule require Catholic 
children to attend Catholic religious schools—in as much as in the Catholic view 
the public schools are “ungodly,” “secular.” The Constitution has been construed 
by the Supreme Court as compelling a state to permit parents to send their children 
to private denominational schools, if such schools are approved by state educational 
authorities as meeting the minimum educational standards that the state has a right 
to fix—e.g., measures of safety, qualifications of teachers, inclusion in the curriculum 
of certain subjects, hours of opening and closing.** 

Now it is argued that, since the “secular education given in the parochial school 
is the same as the education given in public schools, as required by state compulsory- 
education laws and governed by state educational standards,”** the parochial school 
is fulfilling a state function in furthering the common temporal good of its citizens. 
The state pays for the secular education of public school children. When it refuses 
to pay for the secular education of parochial school children, it thereby “withholds 
its temporal benefits from the adherents of religion merely because they are re- 
ligious.”*8 . 

When the Catholic child attends parochial school, it complies with the state 
compulsory-attendance laws. “The fact that, over and above this, the secular educa- 
tion is enriched and illumined by religious teaching and spiritual motivation is 
something of which our government may not take account, such things being outside 
its ken by its Constitution.”** 

In 1944 there were 2,507,501 children in 10,225 Catholic elementary and secondary 
schools, staffed by 84,342 teachers.*® For the secular education that these children 
receive in the parochial schools, it is contended, the public treasury should pay. 
Father Parsons asserts: 


This whole debate resolves itself into this dilemma. Either the parochial schools perform 
the same function as the public schools in training children for American citizenship, or 
they do not. If they do, they are worthy of public support in return for the contribution 
they make to the state; if they do not perform the same function, then they should im- 
mediately be deprived of approval under state compulsory-education laws. There is no 


31 Meyer v. Nebraska, 262 U. S. 390 (1923); Pierce v. Society of Sisters, 268 U. S. 510. (1925). 
32 PARSONS 122. 33 See note 30 supra. 54 Parsons 122. $5 1d. at 126. 
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danger of this second contingency happening; it would immediately be recognized as a 
monstrous perversion of justice by Catholic and non-Catholic alike, and not least by the 
state school authorities themselves. The very suggestion of such an action would bring 
into clear light the fact that the parochial schools do perform the public function which 
the laws require.*¢ 


The discussion of the Catholic position thus far may be reduced to several prop- 
ositions, as follows: 

1. In the place of the principle of separation of church and state we should have 
the principle of “distinction and cooperation.” (In so far as this principle, as formu- 
lated by St. Gelasius I and Pope Leo XIII, represents Catholic doctrine as such, 
we shall not subject it to examination here.) 

2. The First Amendment does not provide for separation but for “distinction 
and cooperation.” In so far as this is offered as constitutional doctrine, we shall 
examine the proposition critically. 

3. The parochial school cooperates with the state by offering Catholic children 
education in secular subjects. The state should in turn cooperate with the Catholics 
by paying the cost of the secular education afforded by parochial schools. This prop- 
osition, too, will be critically examined. 


IV 
Doers THE CoNsTITUTION PRovipE FOR “DIsTINCTION AND COOPERATION”? 


1. The meaning of the First Amendment, says Father Parsons, is to be found in a 

study of its legislative history—z.e., a consideration of what happened up to the time 
of its adoption, and not of what has happened since.*” So, too, the Archbishop of 
Baltimore says: 
The historical approach, therefore, would seem to be the most promising one, since it 
will tell us what was in the minds of the Founding Fathers when they forbade the 
Federal Government to establish a national church or to invade the sacred rights of 
conscience.®& 

If American constitutional law were founded 6n the narrow historicism on 
which the Catholic argument is based, life under the Constitution would long ago 
have been found intolerable, if not altogether impossible. Every nineteen years, as 
Jefferson said, we would need a new constitution.*® We can live in the atomic age 
under a horse-and-buggy constitution only because the Supreme Court has kept the 
Constitution up to date, so to speak, through constant revision by means of interpre- 
tation. 

Thus, e.g., the Court has kept fresh and alive the provision in the Constitution 
that Congress shall have power to regulate commerce with foreign nations, among 


*° 7d, at 125. ** 1d. at 155. *8 1d., Foreword, x. 
8° Jefferson to S. Kercheval, July 12, 1816, in Democracy By THOMAS JEFFERSON 103-104 (S. K. 
Padover ed. 1939). ‘There is a Pelican Books edition (1946) of this volume. 
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the several states, and with the Indian tribes.“ No student of constitutional law 
has ventured to argue that the framers of the Constitution, when they wrote the 
commerce clause, contemplated that the language would permit Congress to adopt 
legislation providing for federal regulation and protection of labor organizations,* 
or wage and hour regulations.‘? In 1942 the Supreme Court, by unanimous vote, 
sanctioned, under the commerce power, penalties on the production of wheat in 
excess of quotas established by the Secretary of Agriculture, even though the wheat 
was to be consumed on the farm of the producer.“* Without this and similar 
decisions it would have been impossible for farmers to enter upon cooperative action 
to bring about order in the production and distribution of agricultural products. 

When the First Amendment was adopted, was it contemplated that it would 
guarantee the right to picket in a labor dispute as a form of free speech? It would 
be impossible to demonstrate by historical research that the framers of the Amend- 
ment intended to include picketing in its protection. Yet the Supreme Court has 
not hesitated to characterize picketing as “free discussion.”** 

The Fourteenth Amendment, adopted in 1868, says nothing about free speech, 
free press, free exercise of religion, right of peaceable assembly, right to counsel in 
capital cases; and for generations it had been assumed that these and other rights 
mentioned in the Bill of Rights were restraints only on the Federal Government.” 
Yet, beginning with 1925,*° the Supreme Court has held that these rights are 
implied in the due process clause of the Fourteenth Amendment as restraints on 
state action.*? Had the Court refused, on the basis of a narrow historicism, to take 
this step, a state would be at liberty, in so far as the Federal Constitution is concerned, 
to abridge freedom of the press or freedom of religion. 

Indeed, Father Parsons seems to contend that the Supreme Court in the Everson 
and McCollum cases committed “on the face of it a constitutional and historical 
absurdity. The whole clear and avowed purpose of the First Amendment was to 
take away from the Federal Government power to decide what the relations between 
government and religion should be, and to leave that to the local and state authori- 
ties.“ The result reached in these cases “was never intended by either of the 
Congresses which proposed the two Amendments.” 

The Supreme Court, by putting under protection of the Fourteenth Amendment 

“°U. S. Consr. Art. I, §8, cl. 3. 

“1 National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1937). 

“2 United States v. Darby Lumber Co., 312 U. S. 100 (1941). 

“8 Wickard v. Filburn, 317 U. S. 111 (1942). 

“4 Thornhill v. Alabama, 310 U. S. 88, 103 (1940). 

45 See Permoli v. First Municipality, 3 How. 589, 609 (U. S. 1845); Barron v. Baltimore, 7 Pet. 242, 
247-248 (U. S. 1833). 

4° See Gitlow v. New York, 268 U. S. 652, 666 (1925). 

“7 De Jonge v. Oregon, 299 U. S. 353 (1937); Grosjean v. American Press Co., 297 U. S. 233 (1936); 
Pierce v. Society of Sisters, 268 U. S. 510 (1925); Hague v. C.I.0., 307 U. S. 496 (1939); Powell v. 
Alabama, 287 U. S. 45 (1932). 


“8 Parsons 141-142. Cf. id. at 72, 76. 
4° Id. at 142. 
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against state action the rights guaranteed by the First Amendment, may have com- 
mitted a “historical absurdity.” But change, development, progress are always 
historical absurdities. What is a greater historical absurdity than the acorn becoming 
an oak, than the egg becoming a chicken, than the caterpillar becoming a butterfly? 
Are not these greater historical absurdities than the manufacture of men’s suits 
becoming “commerce . . . among the several states,” or the separation of church 
and state becoming a constitutional principle under the provision in the Fourteenth 
Amendment that a state shall not deprive a person of his “liberty” without due 
process of law? : 

In a sense, the most dangerous revolutionary is the person who insists on bearing 
down on the process of life the full weight of the dead hand of the past; for he 
thereby drives others, in sheer desperation, to hack away the dead hand. Fortunately 
for American life and institutions, American constitutional doctrine and law are not 
founded on an arid, dead historicism. Men are not chosen as justices of the Supreme 
Court for the records they have made as antiquarians. They are chosen for their 
urbanity, experience, statesmanship, wisdom—for their understanding of live facts, 
live issues. The Constitution is a way of life for the American people, not a chart 
of a cemetery. The test is not: Do the decisions in the Everson and McCollum cases 
break new ground, make new law? The test is: Do these decisions enhance and 
broaden the liberties guaranteed by the First Amendment? 

2. But the Catholic position is without foundation on historical grounds as well. 

Jefferson, says Father Parsons, “had almost nothing to do with the Constitution 
and the First Amendment, since he was serving his country abroad at the time.”®° 
Jefferson’s views on separation of church and state are, therefore, of no constitutional 
significance. J. M. O’Neill, on the other hand, has claimed that Jefferson would not 
be opposed to the teaching of religion in public institutions. “Jefferson did not 
oppose the use of public funds in support of religion or religious education,” says 
Professor O’Neill, “except as such support was an aspect of ‘an establishment of 
religion’ (the union of one religion with the Government).””* 

Madison, Father Parsons admits, had a great deal to do with the framing of 
the First Amendment; but a distinction is to be made between Madison’s “personal 
political philosophy as to the relationship of church and state” and his words at 
the time that he prepared the First Amendment. As a Virginia politician and pri- 
vate citizen Madison believed in absolute separation, but as a Father of the Consti- 
tution he believed in “distinction and cooperation.” There was to be no established 
church and all religions were to be treated as equals." The key word in the First 
Amendment is “establishment”; in his discussions of the First Amendment, Madison 
said that what he opposed was the “establishment” of a national religion by the 
Federal Government. 


51d. at 155; cf. id. at 134, 135, 175. 
"1 Detter to Editor, N. Y. Times, April 13, 1948, p. 26, col. 8. 
®2 Parsons 36, 37, 42. 58 7d. at 35, 36. 
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We need to consider here three questions, all related; namely, (1) What were 
Jefferson’s™* views on church and state? (2) Do his views have any bearing on 
the meaning of the First Amendment? (3) What did Madison® mean by providing 
against the “establishment” of a religion? Answers will be supplied to these ques- 
tions without treating the questions separately. 

After the “freedom of conscience” article was put into the Virginia Declaration 
of Rights, churchmen asked for a law calling for the state to make an annual contri- 
bution for the support of the Christian religion generally, or for each person to 
earmark his contribution for the support of a particular Christian church, denomina- 
tion, or form of worship. Madison fought against the resolution. Patrick Henry’s 
arguments in support of the resolution recall contentions being made today; namely, 
the decay of religion leads to the decay of the nation; the low estate of religion in 
Virginia, due to the disestablishment of the Episcopal Church, led to a decline of 
morals. 

Madison argued that the legislature had no power to enact the law, for religion 
was not within the purview of civil authority. Further, he argued that religion 
flourishes when it is not supported by the state; when laws opposed religion, religion 
flourished (as in primitive Christianity, the Reformation, and the times when dis- 
senters were under legal disabilities). As to the low state of morals, Madison said 
this was caused by wars and bad laws, and not by disestablishment. Better educa- 
tion, an improved administration of justice, and personal example will improve 
morals. Futhermore, he asked, who is going to define “Christianity”? 

His opponents, to avoid the difficulty in defining “Christianity,” were willing to 
aid other religions—Mohammedan, Hindu, etc. 

The assembly voted forty-seven to thirty-two to refer the matter to a committee, 
headed by Patrick Henry, charged with the duty to frame a proper bill. 

Madison and Jefferson, considering Henry the greatest danger to their ideas of 
religious liberty, sought for ways to get him out of the assembly. They contrived 
to have him elected governor. In the meantime opposition to the proposed legis- 
lative measure grew. Then supporters of the bill tried to camouflage the measure 
as an educational bill, calling it “A bill establishing a provision for teachers of the 
Christian religion.” The purpose of the bill was, they said, merely to provide for 
the instruction of citizens to attain Christian knowledge. In the course of debate 
on the bill, its supporters agreed to delete the word “Christian” altogether; later, 
however, they switched back to the original version and reinserted the term. 
Opposition to the bill grew. The assembly stalled. Then Madison drew up his 
famous Memorial and Remonstrance against Religious Assessments®® This protest 


54 See Dumas MALONE, JEFFERSON THE VIRGINIAN (1948). See also, Kant LEHMANN, THOMAS JEFFER- 
son: AMERICAN Humanist (1947); GILBERT CHINARD, THOMAS JEFFERSON, THE APOSTLE OF AMERICANISM 
(2d ed. rev. 1939). 

55 See Invinc BRANT, JAMES MaDISON THE NATIONALIST, 1780-1787 (1948). See also Assorr E. 


SmiTH, JaMEs Mapison: BurtpEer (1937). 
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was signed by many citizens. The result of the opposition was that the assembly 
finally refused to consider the bill. 

While the levy provided in the bill was by itself trivial, Madison looked beyond 
and “saw its ultimate consequence in the denial of liberty and imposition of clerical 
control upon the state.”"’ In the Remonstrance Madison wrote that “it is proper 
to take alarm at the first experiment on our liberties. We hold this prudent jealousy 
to be the first duty of citizens, and one of [the] noblest characteristics of the late 
Revolution.” The freemen of America did not wait till usurpation had “strength- 
ened itself by exercise, and entangled the question in precedents. They saw all the 
consequences in the principle, and they avoided the consequences by denying the 
principle.”** 

In view of the fact that the Virginia Constitution then provided for religious 
freedom, and that since 1779 there had been no established church, this argument in 
the Remonstrance is especially significant. Madison was not afraid that public sup- 
port of all Christian denominations or of all churches, without distinction or prefer- 
ence (what Father Parsons urges today), would lead to the establishment of one 
church as the state religion. What he did fear was that the removal of some bricks 
might lead to the collapse of the wall of separation between church and state and lead 
to state support of religion in general. He was as opposed to the “establishment” of 
all religion as to the “establishment” of one religion. In this connection one might 
note the statement of Justice Rutledge in Thomas v. Collins: “It is from petty 
tyrannies that large ones take root and grow. ‘This fact can be no more plain than 
when they are imposed on the most basic rights of all. Seedlings planted in that soil 
grow great and, growing, break down the foundations of liberty.”™ 

In the Virginia bill, despite the provision in the Virginia Declaration of Rights, 
Madison saw the ultimate “establishment” of religion. In the Remonstrance he 
speaks of “the establishment proposed by the bill,”® “the establishment in ques- 
tion,”*! “the proposed establishment.”®* After disestablishment the bill could not 
provide for establishment in the sense of providing for an official state church—yet 
the bill itself used the term in its title: “A Bill establishing a provision for teachers 
of the Christian religion.”*® (Obviously the term was not used in the narrow sense 
in which Father Parsons takes it when he considers the First Amendment.) 

Madison framed the First Amendment. He “confirmed the fact,” says the 
leading authority on Madison, “that in phrasing it [the First Amendment], his aim 
was to strike down financial aid to religious institutions out of the public purse. . . . 

57 BRANT, Op. cit supra note 55, at 351. 

58 REMONSTRANCE, supra note 56, §3. 

*° 323 U. S. 516, 543 (1945). 

© REMONSTRANCE, supra note 56, §6. 

* Id. §8. 

2 1d. §9. 


*8 See Supplemental Appendix to the dissenting opinion of Rutledge, J., in Everson v. Board of 
Education, 330 U. S. 1, 72-74, for this Bill. ‘ 
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Not by the most microscopic concession would he deviate from absolute separation 
between ‘the authority of human laws and the natural rights of man.’ ”** 

After his victory in the assembly, Madison took out Jefferson’s “Bill for Estab- 
lishing Religious Freedom,” and this bill was adopted by an overwhelming vote. 
Jefferson’s bill stated “that to compel a man to furnish contributions of money for 
the propagation of opinions which he disbelieves, and abhors, is sinful and tyranni- 
cal....” Nor should a citizen be compelled “to support this or that teacher of his 
” The Bill provided that “no man shall be compelled 
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own religious persuasion. . . . 
to frequent or support any religious worship, place, or ministry whatsover. . . . 

It is interesting to note that while he was preparing the bill Jefferson drew up 
a subscription for the Reverend Charles Clay, in which he said: 


Whereas, by an act of General Assembly, freedom of religious opinion and worship is 
restored to all, and it is left to the members of each religious society to employ such 
Teachers they think fit for their own Spiritual comfort and instruction and to maintain 
the same by their free and voluntary contributions. . . .°° 


Thus Madison and Jefferson had identical views on the separation of church 
and state. When they opposed the “establishment” of religion by government, they 
opposed every form of public aid to religion. To know Madison’s views fully, 
one must consider Jefferson’s writings on religious liberty. 

Two score years after his success in the Virginia assembly Madison wrote that 
any provision for the rights of conscience short of the principle of separation “will 
be found to leave crevices at least through which bigotry may introduce persecu- 
tion; a monster that, feeding and thriving on its own venom, gradually swells 
to a size and strength overwhelming all laws divine and human.”®* 

Additional light on what Madison meant by the provision in the First Amend- 
ment against any law “respecting an establishment of religion” may be gathered 
from two veto messages he sent to Congress during his first administration. Con- 
gress had sent to him for signature a bill to incorporate the Protestant Episcopal 
Church in the District of Columbia. He returned the bill without his signature, 
saying that the bill “violates in particular the article of the Constitution of the United 
States which declares that ‘Congress shall make no law respecting a religious estab- 
lishment.’” He also stated that he objected to the bill because it provided for the 
support of the poor and the education of poor children of the church. He said he 
feared that this provision might be taken as “a precedent for giving religious societies 


“* BRANT, op. cit. supra note 55, at 353-354. By the last phrase Madison meant that the “natural 
right” of a person to have whatever religion he wished without needing to answer anyone for his 
religious beliefs (or no beliefs) may not suffer the least diminution from any law. In the Remonstrance 
($1) Madison wrote that “Religion is wholly exempt” from “cognizance of civil authority; religion may 
not be employed “‘as an engine of civil policy”; the legislature has no power to enact the bill. 

® Saut K. Papover, THE COMPLETE JEFFERSON 946-947 (1943). 

*° CHINARD, Op. cit. supra note 54, at 103-104. 

*7 Quoted by BRANT, op. cit. supra note 55, at 355. 
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as such a legal agency in carrying into effect a public and civil duty.”®* In other 
words, the support and education of poor children is a public duty; Congress 
could not make a religious body the agency for carrying out this duty. (By the 
same reasoning, Madison would object to permitting parochial schools to fulfill the 
public duty to provide education in secular subjects.) Another bill of Congress 
provided for the relief of the Baptist Church in the Mississippi Territory by giving 
it a parcel of land. This, too, met with Madison’s objection that it constituted an 
appropriation of funds for the use and support of a religious society, contrary to the 
provision that Congress shall make “no law respecting a religious establishment.” 
The objection to these bills was not that one church was preferred to another, or that 
they purported to “establish” the Protestant Episcopal or the Baptist church as the 
national church. The objection was to giving anything of value to any religious 
group or to making any law whatsoever, regardless of its object, regarding any 
religious group or matter. The First Amendment did not mean to Madison “dis- 
tinction and cooperation”; it meant absolute separation. The prohibition on “estab- 
lishment” meant to him a prohibition upon any attempt to make any crevice in the 
wall of separation. 

After his retirement from the Presidency, Madison wrote his memorandum on 
“Monopolies,” in which we find some additional interesting statements by him, 
construing the First Amendment, which he had drafted. ' 

“Strongly guarded as is the separation between religion and government in the 
Constitution of the United States the danger of encroachment by Ecclesiastical 
Bodies, may be illustrated by precedents already furnished in their short history.” The 
illustrations of encroachments Madison cites at this point are the two bills discussed 
above and the attempt in Kentucky to exempt churches from taxes. “Is the appoint- 
ment of Chaplains to the two Houses of Congress consistent with the Constitution, 
and with the pure principle of religious freedom? . . . The establishment of the 
chaplainship to Congress is,” wrote Madison, “a palpable violation of equal rights, 
as well as of constitutional principles.” Then he asks a similar question regarding 
chaplainships in the Army and Navy, and answers that they ought to be abolished. 
“The object of this establishment [chaplains in the armed forces] is seducing; the 
motive to it is laudable. But is it not safer to adhere to a right principle, and 
trust to its consequences, than confide in the reasoning however specious in favor 
of a wrong one?” He then wrote that religious proclamations by the President 
“recommending thanksgivings and fasts are shoots from the same root with the 
legislative acts reviewed. Altho’ recommendations only, they imply a religious 
agency, making no part of the trust delegated to political rulers.”” 

In the light of these facts, it is obvious that Father Parsons is quite incorrect when 
he says: 

°81 James D. RICHARDSON, MESSAGES AND PAPERS OF THE PRESIDENTS 489-490 (1896). 


°° Id. at 490. . 
7 Fleet, Madison’s “Detached Memoranda,” Ill Wm. & Mary QUARTERLY 534, 555, 558, 559, 560 


(3d ser. 1946). (Italics supplied.) 
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There can be no historical doubt that, when the First Amendmeni was written, the phrase 
“a law respecting an establishment of religion” meant absolutely nothing more than a 
legislative act granting a monopoly of state favors to one particular religion. It is vain 
to read into it a prohibition against the state either dealing with religion as such, or as- 
sisting all religions equally.” 

The position taken by Father Parsons runs counter to that of eight out of the 
nine justices of the United States Supreme Court. Admittedly, Supreme Court 
justices may at times be wrong.” But I do not believe that the McCollum case 
was wrongly decided. Both history and wisdom support the view of the Court 
that neither the Federal Government nor any state government can pass laws 


which aid one religion, aid all religions, or prefer one religion over another. . . . In the 
words of Jefferson, the clause against establishment of religion by law was intended to 
erect “a wall of separation between church and state.” ... the First Amendment has 
erected a wall between Church and State which must be kept high and impregnable.”* 


While it is true that when the Constitution was being drafted Jefferson was in 
France, it is equally true that his views on religious freedom were none the less 
felt by the persons who were responsible for the First Amendment. Jefferson and 
Madison were in close touch by correspondence. Jefferson wrote to Madison in 1787 
that what he did not like about the proposed Constitution was “the omission of a bill 
of rights, providing clearly, and without the aid of sophism, for freedom of 
religion... .”"* In his first inaugural address Jefferson said that one of the essential 
principles of our government is “freedom of religion.” By “freedom of religion” 
Jefferson meant more than the absence of a religion officially established; for we 
have seen that though Virginia had disestablished the Protestant Episcopal church, 
Jefferson was not satisfied—he did not rest until his “Bill for Establishing Religious 
Freedom” became a law. “But it does me no injury,” he wrote in his Notes on 
Virginia, “for my neighbor to say there are twenty gods, or no God. It neither picks 
my pocket nor breaks my leg.”"* “The care of every man’s soul belongs to himself,” 
he wrote in his Notes on Religion.” In 1802, when President of the United States, 
he refused to “proclaim fasting and thanksgiving, as my predecessors did.”*® 

Jefferson read the First Amendment in the same spirit in which it has been 
read by the Supreme Court, not only in the McCollum case, but in other recent 
cases as well. The First Amendment, the Court has said, “must be taken as a com- 
mand of the broadest scope that explicit language, read in the context of a liberty- 
loving society, will allow.””® 


™ Parsons 47-48. 

73 See, e.g., Board of Education v. Barnette, 319 U. S. 624 (1943), overruling Minersville School 
District v. Gobitis, 310 U. S. 586 (1940). The Gobitis decision, like the McCollum decision, was 8 to 1. 

78 Justice Black in McCollum v. Board of Education, 333 U. S. 203, 210, 211, 212. 

74 Democracy BY THOMAS JEFFERSON, op. cit. supra note 39, at 72. Cf. Knoles, The Religious Ideas 
of Thomas Jefferson, 30 Miss. Vattey Hist. Rev. 187 (1943-1944). 

75 Papover, THE COMPLETE JEFFERSON 386 (1943). 

7 Id. at 675. 7 Id. at 943. 

*® Democracy BY THOMAS JEFFERSON, OP. cit. supra note 39, at 177. 

7 Bridges v. California, 314 U. S. 252, 263, 265 (1941). (Italics supplied.) 
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“DIsTINCTION AND COOPERATION” BETWEEN SECULAR AND RELIGIOUS 
SrupiEs in CaTHoLic ParocHtaL ScHOOLs 


To win federal and state aid for parochial schools, Father Parsons argues that 
these schools, in so far as they satisfy government standards for the teaching of 
secular subjects, should receive financial support to pay the costs of teaching these 
subjects. In making this argument he fails to tell his readers that official Catholic 
doctrine refuses to recognize any distinction between secular and religious teaching. 
The Catholic Church believes that no teaching can be “neutral.” For this reason 
Catholic children, said Pope Pius XI, are forbidden to go to non-Catholic schools; 
attendance at such schools “can be at most tolerated, on the approval of the Ordinary 
alone, under determined circumstances of place and time, and with special precau- 
tions.”®° In this connection Pius XI quoted the following statement by Leo XIII: 


It is necessary not only that religious instruction be given to the young at certain fixed 
times, but also that every other subject taught, be permeated with Christian piety. If this is 
wanting, if this sacred atmosphere does not pervade and warm the hearts of masters and 
scholars alike, little good can be expected from any kind of learning, and considerable 
harm will often be the consequence.*! 


Education, said Pius XI, “belongs pre-eminently to the Church”; in her mission 
as educator, the Church is entirely independent of any sort of earthly power, “not 
merely in regard to her proper end and object, but also in regard to the means neces- 
sary and suitable to attain that end.” There is only one kind of education that may 
be contemplated, and that is “Christian education.”®* It is the prerogative of the 
Church “to decide what may help or harm Christian education.” In the promotion 
of Christian education, the Church must found and maintain schools “adapted to 
every branch of learning and degree of culture”; even physical training must be 
judged from the standpoint of help or harm to Christian education. No distinction 
is to be made in subject matter: “Again, it is the inalienable right as well as the in- 
dispensable duty of the Church, to watch over the entire education of her children, 
in ail institutions, public or private, not merely in regard to the religious instruction 
there given, but in regard to every other branch of learning and every regulation 
in so far as religion and morality are concerned.” 

Catholic education is not, therefore, merely secular education plus religion. In 
order that a school may “accord with the rights of the Church and of the Christian 
family and .. . [be] a fit place for Catholic students,” said Pius XI, “it is necessary 
that all the teaching and the whole organization of the school and its teachers, sylla- 
bus, and textbooks in every branch, be regulated by the Christian spirit, under the 
direction and maternal supervision of the Church; so that Religion may be in very 


5° Rappresentanti in terra, Dec. 31, 1929. 
81 Tbid., quoting Leo XIII, Militantis Ecclesiae, Aug. 1, 1897. (Italics supplied.) 

82 “Christian,” be it remembered, here obviously means Catholic and only Catholic. 
88 See note 80 supra. (Italics supplied.) 
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truth the foundation and crown of the youth’s entire training; and this in every 
grade of school, not only the elementary, but the intermediate, and the higher insti- 
tutions of learning as well.”** The teaching of every subject must “be permeated 
with Christian piety.”* 

The mission of the Church as teacher extends “over all the faithful, of whom she 
has anxious care as a tender mother.” Her mission to educate “extends equally to 
those outside the Fold, seeing that all men are called to enter the kingdom of God 
and reach eternal salvation.” The mission to educate belongs, “both by right and in 
fact,” “pre-eminently to the Church.”** 

When this official philosophy of Catholic education is considered, it becomes clear 
why any form of public aid to parochial schools is a violation of the Constitution, a 
breakdown of the separation of church and state. If the Catholic church dis- 
tinguishes between secular and sacred subjects in education, it is not to separate 
them. The subjects may be distinguished, but they must cooperate to further the 
ends of Catholic education. The “growth and cohesion, discipline and loyalty,” of 
the Catholic Church “spring from its schools,” Justice Jackson has rightly said. 
“Catholic education is the rock on which the whole structure rests, and to render 
tax aid to its Church schools is indistinguishable to me from rendering the same aid 
to the Church itself.”°7 

VI 
CoNcLusION 


There is no common ground between the philosophy of Catholic education and 
the views on church and state of Jefferson, Madison, and the Supreme Court. They 
are worlds apart. It is as absurd for Catholics to cite Jefferson and Madison as 
authorities for the doctrine of “distinction and cooperation” between church and 
state as it is for Communists to name their schools after Jefferson and Walt Whit- 
man. 

Perhaps, as Father Parsons suggests, Americans are not logical when they refuse 
public aid to parochial schools, yet recognize them as fulfilling the requirements of 
compulsory attendance laws. But the departure from a narrow logic has been in 
the interests of a broad liberty. To paraphrase Justice Holmes: the life of the Con- 
stitution has been not logic but experience. Just as “complete separation between the 
state and religion is best for the state and best for religion,”** so, too, the liberty 
of religious groups to maintain their own schools is “best for the state and best for 
religion.” 

But no deviation from the principle of separation, no substitution for it of the 


84 Ibid. (Italics supplied.) See also RicHarp J. GaBeLt, Pustic Funps ror CHURCH AND PRIVATE 
Scuoots (1937); Essays on CarHotic EpucaTIoN IN THE UNiTep States (Deferrari ed. 1942); and 
Virat ProsLeMs oF CATHOLIC EpuUcATION IN THE UNITED STaTEs (1939). 

85 See note 81 supra. 88 See note 80 supra. 

87 Opinion of Justice Jackson in Everson v. Board of Education, 330 U. S. 1, 24. 
88 1d. at 59. (Rutledge, J.). 
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doctrine of “distinction and cooperation” or any other doctrine, may be tolerated. 
“Separation means separation, not something else,” said Justice Frankfurter. “Jeffer- 
son’s metaphor in describing the relation between church and state speaks of a 
‘wall of separation,’ not of a fine line easily over-stepped. 
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8° McCollum v. Board of Education, 333 U. S. 203, 231. 

















EDUCATIONAL COOPERATION BETWEEN 
CHURCH AND STATE 


ALEXANDER MEIKLEJOHN* 


“Congress shall make no law respecting an establishment of religion, or prohibit- 
ing the free exercise thereof... .” 

In a number of recent cases the Supreme Court has attempted to determine, in 
specific references, the present meaning of those words. The writer of this paper 
would like to record, concerning opinions expressed by members of the Court in the 
discussion of these cases, some reflections which have arisen out of a long participa- 
tion in the teaching of American college and adult classes. 


I 


The basic question underlying all controversies concerning educational coopera- 
tion between church and state is this: Have these two institutions any community of 
purpose? It is, of course, obvious that they have a sharp diversity of purposes. In 
Jefferson’s words, there is a “wall of separation”? between them. But how high and 
wide and thick is that wall? Are there any gates in it? Or is the barrier so impreg- 
nable that every form of cooperation for a common purpose is negated and forbidden 
by the Federal Constitution? 

As we face this question it must at once be noted that even if cooperation were 
shown to be desirable, that would not insure an affirmative answer. Other, more 
important reasons might outweigh that desirability. But this secondary issue can 
be more wisely dealt with after the primary issue has been carefully considered. 
What then, if any, are the relations between church and state with respect to the 
aims of education? 

In our American society, as it is now constituted, the churches and the govern- 
ments, as the agencies of Church and State, have, clearly, a common interest in 
teaching. The process of enlightenment by which our citizens, young and old, are 
to be fitted for membership in a free society is not merely the equipping of their 
minds with knowledge. It is the cultivation of all their powers as persons so that 
they may, so far as possible, live in right relations with themselves, their fellows, 
and their world. To this end it is not enough that pupils learn to speak, to read, 
to write, to figure, to infer, to investigate. They must also acquire the attitudes, the 
sentiments, the habits, and the behaviors of democratic association. The Preamble 
to the Constitution defines in sweeping terms the purposes for which our government 


* President, Amherst College, 1912-1924; Professor of Philosophy and Chairman of the Experimental 
College, University of Wisconsin, 1926-1938. 
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was established and is now maintained. “We the People of the United States,” 
it tells us, intend “to form a more perfect union, establish justice, insure domestic 
tranquillity, provide for the common defense, promote the general welfare, and 
secure the blessings of liberty to ourselves and our posterity... .” Now, the educating 
of girls and boys, women and men, for membership in a society whose purposes are 
so defined requires not only “knowledge about” those purposes and the means of 
their realization, but also emotional and volitional adoption of those purposes as 
controlling motives in one’s behavior. It requires the cultivation of loyalty, of devo- 
tion, of energetic activity in the common enterprise. Such loyalty may not, under our 
Constitution, be slavish. It may not be imposed “without consent.” And yet the 
basic fact remains that, unless emotional and volitional health and sanity are achieved 
in the process of learning, education is, both for the society and for the individual, 
a hollow sham, a misleading mockery. 





II 


What has just been said about education rests upon the postulate that thinking 
and feeling, though different from one another, are dependent on each other. What 
we feel and do about any object determines, and is determined by, what we know 
and believe about it. Any man or society whose feelings are going in one direction 
while his ideas are going in another is, in so far, lacking in sanity and heading for 
breakdown. This means, for the teacher, that his pupils can properly be moved by 
devotion and loyalty only as they find, in the world and in the society of which 
they are members, objects and causes which seem to them to have great value. It is 
with respect to this interdependence of attitude and of belief that church and state 
have, ideally at least, a common educational purpose. To the inquiring mind of a 
young American who asks, “Why should I devote myself to that tremendous human 
enterprise outlined by the Preamble to the Constitution?” the churches answer, or 
should answer, “Because that enterprise is sanctioned, is approved, by the Mind and 
Will of God.” For some 40 or 50 or 60 per cent of our people, that religious belief 
is made the necessary and sufficient source from which our democratic institutions 
derive their moral validity. But, meanwhile, for the remaining 60 or 50 or 40 per 
cent, the nonbelievers in religion, no such extra-human support is found to exist. 
They must, therefore, find their objects of loyalty within the human spirit itself. 
So far as these nontheological minds can see, humanity must supply its own ideal 
aims—but it must have aims. It must stand on its own feet—but it must have feet 
and learn to use them. 

The statements just made reveal the basic dilemma which besets the relations of 
church and state, as they now deal with teaching. On the one hand, it is clear that 
the two institutions share a common educational purpose. They should therefore 
cooperate, supplementing each other. On the other hand, the bewildering multi- 
plicity of conflicting beliefs has, over and over again, involved the attempts at 
cooperation in jealous, unreasoning controversies and persecutions. The religious 
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63 
believers in the United States are divided into hundreds of sects which spend quite 
as much of their energies upon their differences of belief as upon their unity of 
purpose. Likewise, the nonbelievers, staggering under the task of finding, within 
human inspiration itself, an adequate basis for our mode of life, have won, as yet, 
no secure forms of cooperation or, even, of mutual understanding. It is out of that 
intellectual chaos of disunity about unity, of disagreement about a common aim, 
that there has been raised, by all creeds and sects, the general demand that our 
legislative bodies “shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof. . . .” 


Ill 


As We, the People, seek, then, to advance by political action what may be called 
our “spiritual” community and, at the same time, to guard the freedom of our 
separate beliefs, as well as to keep peace among them, what are the limits within 
which we have confined our legislatures, in their dealings with religion and non- 
religion? 

Before we attempt a direct answer to that question, it is needful that two ambi- 
guities be cleared away. The first of these is grammatical. The term “an establish- 
ment of religion,” as it appears in the crucial sentence, may be either a noun or a 
participle. It may indicate either a social group or a social process. In the former 
case, an “establishment of religion” might be a local church, a YMCA, a monastery, 
a denomination, and so on. The statement would then be that “respecting” none 
of these social bodies may laws be made. They are, all alike, outside of legislative 
jurisdiction. This would mean, for example, that the property of a church could 
not be taxed. Nor could it be exempted from taxation. But that view, in the face 
of our well-established customs, is absurd and untenable. The “wall of separation,” 
however wide or high it may be, does not run in that direction. Obviously, then, 
“establishment” as here used, means “establishing.” What is forbidden is “the 
establishing of a religion.” 

Again, as is generally agreed, the decree of which we are speaking does not 
express hostility, either to religion or to nonreligion. Nor does it require of the 
government indifference to either of them. On the contrary, beliefs about the basic 
relations of an individual to himself, his society, his world, are of primary im- 
portance for the cultivation of civic virtues. We, the People, are, therefore, deeply 
concerned about them. And, especially, since they are “beliefs,” we are concerned 
for their freedom, their independence. We will not have them interfered with, even 
by our own political institutions. No one of them shall be preferred to the disadvan- 
tage of the others. No one of them shall be declared valid while the others are 
regarded as heresies. Our legislatures are directed by the Constitution, not to be 
hostile to our varied attempts at spiritual understanding, not to be indifferent to 
them, but to be impartial in recognition of them, in dealings with them. Are they 
also directed to have nothing to do with them? That is the inquiry with which this 
argument is concerned. 
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IV 


The forms of legislation which our inquiry must consider are found on three 
levels. These are: (1) the “establishing” of one sect, (2) the giving of equal financial 
support to all sects, and (3) cooperation, without financial support, with all sects. 

In the first case, some one religious or nonreligious belief is, by political action, 
set up as the creed_of an “established” church. This procedure is overtly discrimina- 
tory. The sect in question is given legal status superior, in two respects, to that of 
its colleagues and competitors. First, a distinction between orthodoxy and heterodoxy 
is made and, in varying ways, the orthodox beliefs and ceremonies are woven into 
the fabric of the common life. Second, in return for this service to the community, 
subsidies are granted from the public treasury. There can be no doubt that such 
discrimination in status and support is, by the First Amendment, banned as an 
“establishing of a religion.” 

On the second level, all sects alike are recognized as seeking, in non-political ways, 
to serve the general welfare. On that basis they are, on equal status, granted such 
financial support, negative or positive, as the legislature may deem wise. An example 
of such nondiscriminatory action is the tax exemption of educational, religious, and 
philanthropic enterprises. It is not so clear that that “support” is an “establishing of 
religion.” 

The third level is that of cooperation, without discrimination and without sup- 
port. Here, a Catholic church or some other group may be allowed, at its own 
expense, to substitute its teaching, wholly or in part, for that given by the public 
schools, under the regulations of required attendance. Should that substitution of 
sectarian teachings for the secular teaching be regarded as “establishing a religion”? 


V 


The issues of which we are speaking came to sharp focus in the controversy pre- 
sented to the Supreme Court by the McCollum (Champaign) case.? The school 
authorities of Champaign, on the request of a representative group of parents and 
their churches, had adopted the “released time” plan of religious teaching. For a 
brief period each week, public school pupils were assigned to separate groups, on the 
basis of the religious affiliation of their parents. Each group was given, by outside 
teachers, religious instruction which was paid for by the parent church organiza- 
tions. Separate rooms in the school buildings were used. The “outside” teachers 
were “approved” by the school authorities. The teaching, it must be noted, was to 
be not merely teaching “about” religion, but teaching “of” religion. In the opinion of 
a large majority of the Supreme Court, this arrangement was an “establishing of 
religion,” and hence not allowable. 

For the appraising of this judgment of the Court, it is essential to get clearly in 
mind the motives—the needs—of the parents (and their churches) upon whose 
request the arrangement was made. Those parents were caught in the desperate 

2McCollum v. Board of Education, 333 U. S. 203 (1948). 
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dilemma into which our culture has been plunged by its spiritual sectarianism. On 
one side, they recognized that no one sectarian faith could be taught to all the 
pupils in the public schools. On the other side, they saw that teaching which is 
given without what is here called “spiritual” grounding is, of necessity, inadequate 
and ill-motivated. Its structure is that of a house without foundations. The ac- 
cepted solution of that dilemma has been that the homes, with their separate churches, 
should supplement the work of the school. They must see to it, each in its own 
terms, that the beliefs and sentiments which are, for it, the sources of common 
virtues, shall be effectively brought to bear upon the minds and spirits of their 
children. But that means, for the parents, that public education is broken into 
two separate parts. Where unity is needed, division is established. And the brutal 
fact must be faced that homes and churches, working against terrible odds, have had 
little success in their part of the teaching. In that situation, the “released time” 
plan is an attempt by parents and churches to diminish the damage done by their 
own sectarianism. 

It should here be noted that, at least in the opinion of the writer of this paper, 
the “released time” plan gives little promise of securing its desired results. The 
cooperation which it sets up between home and school is pitifully small and ex- 
ternal when measured by the educational need which it seeks to meet. Yet this in- 
adequacy is, presumably, irrelevant to the issue which the Supreme Court was 
deciding. The parents, upon whom a heavy public responsibility has been laid, 
choose to try this way of carrying their burden. The Court is judging only whether 
or not, under the Constitution, the schools are forbidden to give to the parents the 
cooperation which their plan requires. 


VI 


In the opinions of the Court which justified the disapproval of the plan, it was 
not charged, on the first level, that one sect had become an “established church.” 
On the second level, no direct financial support was involved, but some slight and 
incidental expenses were incurred by the schools. There were, for example, admin- 
istrative arrangements which took the time of teachers and officials. The use of 
special rooms in the school buildings was allowed. But far more important than 
these aids, in the judgment of the majority, was cooperation on the third level. It 
was seen in the application of the truancy laws, as the requirement of attendance 
at the public schools was used to “compel” attendance at the sectarian classes. It 
was true that registration in any class was optional. It was made only by the free 
choice of the parents. But this arrangement was judged by the Court to be com- 
pulsion in the cause of religion. As expressed by Justice Black, the opinion said, 
“This is beyond all question a utilization of the tax-established and tax-supported 
public school system to aid religious groups to spread their faith.”* The state, we 
are told, gives the sects “invaluable aid in that it helps to provide pupils for their 
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religious classes through use of the State’s compulsory public school machinery.”* 

If we waive for the moment the doubtful charge of “compulsion,” these sentences 
bring us to the basic issue in the controversy. Are the “released time” groups 
seeking to “spread their faith”? Is their purpose properly described, in the words of 
Justice Black, as “the dissemination of their doctrines and ideals” ?® 

The most direct answer which a parent might give to the argument in this 
form would be a denial that the purpose or effect of a “released time” class is to 
“spread the faith,” to “disseminate doctrines and ideals.” “As our plan is conceived,” 
he would say, “the faith, the doctrine, the ideals, have already been spread and dis- 
seminated through the family relationship. Our purpose is to use beliefs which are 
already held, to make them more effective in the service of that public welfare with 
which religion is concerned.” In a word, this is a plan for teaching, not for prose- 
lyting. 

But the issue, as formulated by Justice Black, comes to sharper focus than can be 
gained by the use of the somewhat blurred idea of parental authority, as now found 
on the American scene. His argument goes back to an earlier ruling of the Court, 
also written by him. In the Everson case® it was decided that a government may pay 
the bus fares of pupils attending parochial schools. Such support, it was ruled, is not 
an “establishing” of the Catholic Church. The paying of the fares, it was admitted, 
might increase the number of pupils brought under religious instruction. But that 
private effect of “spreading the faith” is merely accidental. It happens to coincide 
with the primary public purpose, which is “to help parents get their children, regard- 
less of their religion, safely and expeditiously to and from accredited schools.” 

At this point, Justice Black is basing his argument upon the fundamental con- 
stitutional distinction between public and private interests. Getting pupils safely 
to and from school is, he says, a public purpose. But giving them religious instruc- 
tion is a private purpose; it seeks merely “to satisfy the desires of private individuals.” 
Upon the validity of that distinction, the McCollum decision, as Justice Black 
argues it, rests. 

As one questions the distinction here made, one is not denying that parents 
have a private interest in religious teaching. But they have, likewise, a private 
interest in the physical safety of their children. In this respect the two cases are 
identical. But the presence of a private desire does not prove the absence of a 
public need. And the values to be gained by religious teaching are not merely 
private. To say that is to rob religious attitudes of all objective “spiritual” meaning. 
It is to reduce their significance to that of private personal idiosyncrasies. As against 
such false sectarianism, surely the value of all our creeds, religious or nonreligious, 
lies in their common, though varied, attempt so to interpret men and society and 
the world as to find, in those interpretations, bases for human behavior, for human 

“Id. at 212. Id. at 211. 
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association. In relation to that common purpose, creedal differences are accidental. 
Our sects can live together in peace, not by ignoring each other as “private,” but by 
recognizing and honoring one another as fellows in a common cause. Just as the 
teaching of geography is “public,” so is the teaching of religion or nonreligion. In 
whatever varied ways are available, the general welfare requires that our young 
people learn the lessons which we call “spiritual.” 

The argument just stated seems to require that the writer of these words indicate, 
if not explain, his own “private” conviction. My own beliefs are definitely on the 
side of nonreligion. So far as I can see, human purposes have no extra-human 
backing. Yet, so long as half our people, more or less, are interpreting and conduct- 
ing their lives, their family relationships, the upbringing of their children upon a 
basis of some religious belief, the Constitution requires of us that those beliefs shall 
be given not only equal status but also positive status in the public planning of educa- 
tion. The freedom of religion has the same basic justification as has the freedom of 
speech or of the press. In both sets of cases, a strong and passionate private desire 
is involved. But far deeper than this is a public necessity. When men are trying 
to be self-governing, no other single factor of their experience is more important 
to them than the freedom of their religion or of their nonreligion. The interpreting 
of our spiritual beliefs is a public enterprise of the highest order. 

VII 

One of the strangest features of Justice Black’s contention in the McCollum case 
is its apparent incongruity with the Court’s approval of the parochial school system 
which had been given in the case of Pierce v. Society of Sisters. Referring to 
that earlier ruling, Justice Black says in the Everson case, “This Court has said that 
parents may, in the discharge of their duty under state compulsory education laws, 
send their children to a religious rather than a public school if the school meets the 
secular educational requirements which the state has power to impose.”® But in the 
McCollum case, he says, “Pupils compelled by law to go to school for secular educa- 
tion are released in part from their legal duty upon the condition that they attend 
the religious classes. This is beyond all question a utilization of the tax-established 
and tax-supported school system to aid religious groups to spread their faith.”?° 
But the two arrangements which are thus contrasted differ at only one essential 
point. One of them is partial while the other is total. Under the “released time” 
plan pupils are released “in part” from their legal duty. Under the parochial school 
plan they are released altogether. In both cases attendance is “compelled by law” 
for the sake of what Justice Black calls “the spreading of faith.” Why, then, is the 
partial release regarded as an “establishment of religion” while the total release for 
the same purpose is not so regarded? It would seem that if the McCollum decision 

® 268 U. S. 510 (1925). 


® Everson v. Board of Education, supra note 6, at 18. 
2° McCollum v. Board of Education, supra note 2, at 209-210. 
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stands, the parochial school system, together with all other religious school systems, 
must be abolished. And, by direct implication, if the schools are to remain, the 
decision must go. 

VII 


It is a curious and confusing fact that attacks upon the “released time” plan have 
been far more commonly based upon a remark of Thomas Jefferson, as he com- 
mented on the First Amendment, than upon the text of the amendment itself. 
Arguments are drawn not so much from “no law respecting an establishment of 
religion” as from “thus building a wall of separation between church and state.”™ 
This is the line followed by Justice Frankfurter as he takes a different road toward 
the same conclusion which Justice Black had reached. In the course of his carefully 
elaborated historical argument, Justice Frankfurter does not once mention the rele- 
vant words which the First Amendment uses. Rather, he takes his stand on what 
he quotes Elihu Root as calling “the great American principle of eternal separation”!” 
of church and state. That procedure needs careful watching. The idea of the 
separation of church and state has undoubtedly had very great influence upon our 
political thinking. But what is the evidence that it expresses the meaning of “no 
law respecting an establishment of religion”? Is the idea of “eternal separation,” 
in the extreme form in which Mr. Root states it, an “American” principle? Or is it, 
on the contrary, a sectarian “Protestant” principle? Here is a fundamental question 
which must not be begged. . 

As one follows the evidence which Justice Frankfurter gives, it becomes clear that, 
under the stress of controversial debate, Jefferson’s phrase has been pushed to the 
limit of its possible figurative meaning. In the Everson decision, for example, we 
are told that the wall of separation “must be kept high and impregnable. We could 
not approve the slightest breach.”1* But, as against this extreme assertion, Justice 
Reed, in his lonely McCollum dissent, has cited a convincing number of instances 
in which our political and educational activities are shot through with religious 
beliefs and ceremonials. The practices of church and state are not, in fact, kept 
separate. 

Perhaps the most significant instance which Justice Reed gives us is that of Jeffer- 
son’s plans for religious education and worship in connection with the University 
of Virginia, of which he was founder and Rector. Reporting to his governing 
board, he said, “It was not, however, to be understood that instruction in religious 
opinion and duties was meant to be precluded by the public authorities, as indifferent 
to the interests of society. On the contrary, the relations which exist between man 
and his Maker, and the duties resulting from those relations, are the most interesting 
and important to every human being, and the most incumbent on his study and 


11 See note 1, supra, and the dissenting opinion of Justice Reed in the McCollum case, supra note 2, 


at 244-245 n. 8. 
12 McCollum v. Board of Education, supra note 2, at 231. 
18 Everson v. Board of Education, supra note 6, at 18. 
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investigation.” For that reason, the Rector suggests a plan which, “while it excludes 
the public authorities from the domain of religious freedom, will give to the 
sectarian schools of divinity the full benefit the public provisions made for instruction 
in the other branches of science... .” The plan is to allow the sects “to establish 
their religious schools on the confines of the University... .” This would have the 
advantage of “enabling the students of the University to attend religious exercises 
with the professor of their particular sect, either in the rooms of the building still 
to be erected . . . or in the lecturing room of such professor. .. .” And he continues, 
“Such an arrangement would complete the circle of the useful sciences embraced by 
this institution, and would fill the chasm now existing, on principles which would 
leave inviolate the constitutional freedom of religion, the most inalienable and sacred 
of all human rights. . . .”2* 

As one reads those words of Jefferson, his “wall of separation” stands fast, but 
its usefulness is not that assigned to it by Mr. Root or Justice Frankfurter. He knew 
as well as they that “the public authorities” must be excluded from “the domain 
of religious freedom.” But he knew also that to reduce “public” education to 
“secular” education was to destroy it at its very roots. Thomas Jefferson should not 
be listed as the original opponent of the “released time” plan. It would be nearer 
the truth to say that he was one of its first advocates. 


IX 


The shift in the meaning of Jefferson’s “wall of separation” is a striking illustra- 
tion of the change from the organic to the mechanical interpretation of a figure of 
speech. As one reads the words of the Rector of the University of Virginia, it is clear 
that the beliefs and attitudes of religion are, for him, “separated” from the other 
factors in education in much the same way as is the bloodstream of a living body 
from its other structures and functions. That bloodstream must be kept separate 
by the walls of the circulatory system. A break in them is disastrous. And yet the 
blood performs its living function only as it nourishes the whole body, giving health 
and vigor to all its activities. It is some such organic meaning as this which seeks 
expression in Jefferson’s “wall of separation.” But men who claim to follow him 
have transformed his figure into one of mechanical divisions and exclusions. They 
speak of his wall as if it were made of brick or stone or steel. By so doing they cut 
off our spiritual education from its proper field of influence. They make “private” a 
matter of supreme “public” importance. And the effect of that operation corresponds 
closely to what would happen if we should substitute for the living tissues which 
enclose the cortex, or the nerves, or the blood, casings of impenetrable steel. 


x 


The main purpose of Justice Frankfurter’s argument is to define the term “separa- 
tion” as used in Jefferson’s phrase. The term, he tells us, means more than the for- 


14 Tie WriTINGS OF THOMAS JEFFERSON 414-417 (Memorial Ed. 1904), quoted by Justice Reed in his 
dissenting opinion in the McCollum case, supra note 2, at 245-246 n. 11. 
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bidding of an “established church.” It means more than the absence of discrimina- 
tion in the government’s relations with the sects. “Separation,” he says, “is a require- 
ment to abstain from fusing functions of government and of religious sects, not 
merely to treat them all equally.” 

The evidence which Justice Frankfurter presents in support of that statement 
may be summed up in the assertion that, in the course of our history, there has 
developed a strong sentiment in favor of “the separation . . . of the State from the 
teaching of religion.”** After the Civil War, we are told, “so strong was this con- 
viction that rather than rest on the comprehensive prohibitions of the First and 
Fourteenth Amendments, President Grant urged that there be written into the 
United States Constitution particular elaborations, including a specific prohibition 
against the use of public funds for sectarian education, such as had been written into 
many State constitutions.”’* This sentiment became so strong, it is further said, 
“that every State admitted into the Union since 1876 was compelled by Congress to 
write into its constitution a requirement that it maintain a school system ‘free from 
sectarian control.’ ”?® 

In assessing the value of this evidence, the reference to freedom from “sectarian” 
control may, of course, be disregarded since we are discussing the constitutionality of 
“nondiscriminatory” action. Our question is, then: If government aid to the sects 
treats them equally, are such aids banned by the First Amendment? It would seem 
that, in relation to this question, the facts which Justice Frankfurter offers, if they 
prove anything at all, tend to prove the exact opposite of what he is saying. Surely 
the statement that President Grant wished to amend the Constitution to give it a 
certain meaning gives no evidence that it already had that meaning. 

The essential difficulty with Justice Frankfurter’s argument is the wide logical 
gap between the statements, “Majority opinion in the United States strongly favors 
policy X,” and “Policy X was written into the Constitution.” A most convincing 
illustration of this logical difference can be seen if we examine the relation between 
two political actions taken by James Madison. In the Virginia legislature, Madison 
bitterly and persistently opposed a plan for nondiscriminatory aid to religious educa- 
tion. Against it he wrote his great Remonstrance.” Yet, when he proposed to the 
Constitutional Convention a provision for the defense of religious freedom, his recom- 
mendation did not forbid such aid. That recommendation was stated as follows: 
“The civil rights of none shall be abridged on account of religious belief or worship, 
nor shall any national religion be established, nor shall the full and equal rights of 
conscience be in any manner, or on any pretext, infringed.” Now, in that statement, 
only the second clause is relevant to our issue. And the plain fact is that that clause 


15 McCollum v. Board of Education, supra note 2, at 227. 

36 Td, at 217. 171d. at 218-219. 7rd. at 290. 

19 MEMORIAL AND REMONSTRANCE AcainsT Reticious AssEssMENTS, II THE Writincs oF JAMES MApi- 
son 183 (Hunt ed. 1901), reprinted as an appendix to Justice Rutledge’s opinion in the McCollum case, 
supra note 2, at 63-72. 
2°T ANNALS oF Concress 434 (1789-1791). 
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does not outlaw plans for equal aid to religious education. By no interpretation of 
terms could the banning of “a national church” be taken to mean that the govern- 
ment may not, on equal terms, give aid and cooperation to the many churches. In a 
word, though opposition to the equal-aid plan was one of Madison’s most passionate 
convictions, he did not, in his original proposal, recommend that such plan should 
be outlawed by the Constitution. 

This contrast between the two attitudes taken by Madison suggests the corre- 
sponding contrast in our contemporary dealings with the relations between church and 
state. For example, for us as for him, the question whether or not government 
grants, on equal terms, may be made to Catholic and other religious or “non-religious” 
schools, is a matter to be decided by legislative action. It may, presumably, be 
taken for granted, as Justice Frankfurter suggests, that the prevailing sentiment of 
the nation is, at present, strongly against such grants. But that may not be taken to 
mean that, by decree of the Federal Constitution, we are committed against them. 
The same distinction holds good for our dealings with the “released time” plan, 
though the opposition here is not so strong. That plan has great disadvantages. 
It should not be adopted if any better plan can be found to take its place. But the 
“on principle” disapproval of the plan is not, on that ground, justified. It seems 
to spring primarily from the mutual suspicions and hostilities of the sects, rather 
than from a generous cooperation in the cause of public education. As such, it 
seems to the writer to have no proper place in the Constitution. Whether that be 
true or not true, no satisfactory evidence has been offered to show that in the making 
of the Constitution such a place has been assigned to it. 

XI 

In conclusion, three explanatory remarks may be made where many are needed. 

First, all discussions of the First Amendment are tormented by the fact that the 
term “freedom of religion” must be used to cover “freedom of nonreligion” as well. 
Such a paradoxical usage cannot fail to cause serious difficulties, both theoretical and 
practical. A striking case in point is the failure of the Champaign plan to provide 
special instruction for nonreligious groups. The root of the difficulty lies in a 
prevalent hypocrisy which allows a person to be a nonbeliever but which blames 
his conduct as socially improper if he openly professes his atheism. 

Second, underlying all that has been argued in this paper is the strong conviction 
that our American education has been robbed of its spiritual sustenance by the 
sterile negativism of a separation doctrine which can express itself in the phrase, 
“A state without religion and a church without politics.” For the purposes of edu- 
cation, the vital question is not How can the churches and the government be kept 
apart? but How can the many sects, religious and nonreligious, with due regard 
for the sectarian freedom of each, work together for the promoting of the general 
welfare? We shall not accomplish that purpose by arranging that, in every way 
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possible, the teaching of our children and adults shall be cut off from our attempts 
to understand ourselves, our society, and our world. 

Finally, at the very bottom of the problem of religious teaching is the question 
of the difference between public and private interest. On that issue, the writer of 
this paper wrote, some months ago, “What then, is the distinction between, and the 
relation between, the common good and our many different private goods? On no 
problem of our national life is the American mind more confused than on this 
problem. ... Unless this relation can be made clear, nothing which has to do with 
political freedom can be understood.”** The McCollum decision seems to the 
writer to have deepened, rather than to have cleared away, the current confusion 
about that basic issue. Education is our greatest public enterprise, and at the 
heart of it is that attempt to interpret the meaning of human existence around which 
our religious and nonreligious controversies rage. 


*1 ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITs RELATION TO SELF-GOVERNMENT 94-95 (1948). 























RELIGION, EDUCATION, AND THE 
SUPREME COURT 


Cuares Fany* 


This discussion takes it as fundamental that man is more than a rational being; 
that he possesses a soul, and that the soul is immortal. The sum of these premises 
is for present purposes that the development of a spiritual life, that is, the education 
of the soul, is deemed by a large part of our population to be an essential part of the 
education of man. He does not live by bread alone; and if the soul lives on after 
death, if death is but a phase of eternal life, the prime place of the soul in life be- 
comes obvious. To omit from education consideration of the spiritual, therefore, is 
unacceptable to one who believes these truths. 

Religion in the sense in which it is used here is not the mere study of religious 
beliefs as historical or current facts. Religion is the development of the spiritual 
life of the individual, the effort to perfect one’s relation with God from day to day 
and year to year. None‘ of this is of great interest to one who rejects religion. To 
one who accepts it, however, the concern is all important. He cannot be indifferent 
to the problem of religion in relation to and as a part of education. To be indifferent 
would be to be untrue to his own conception of his nature as a human being. He 
must seek the means of practicing his religion, for religion itself requires this. Fur- 
ther, like all education, religious education, indeed religion itself, is a developing 
process with the individual. It is not static. It is not like learning to add a column 
of figures and to reach the sum of them, or like learning to spell a word. It is a 
never-ending life and growth, seeking perfection, however imperfectly. The natural 
development of the individual therefore calls for religious or spiritual education as 
well as education in the purely secular sense. 

All will agree that education in the more limited and secular sense must be 
available and compulsory up to a certain point. All should agree, too, in our climate 
of freedom in religious matters, that this compulsory secular education cannot be ac- 
companied by a commingling of religious or sectarian education against the will of 
the individual. The problem is as to the proper division of responsibility, particularly 
in the case of one who seeks education in the fuller sense which includes the spiritual. 
The problem becomes one of adjustment—adjustment within the governmental 
scheme and between government and non-government. 

In the natural as well as in the supernatural order the family is the fundamental 

* Former General Counsel, National Labor Relations Board; former Solicitor General of the United 


States; former Legal Adviser to the Department of State. Member of the New Mexico and District of 
Columbia bars. 
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human unit when we go beyond the individual. Since the family in ordinary course 
is composed of parents and children, the first responsibility for education rests upon 
the parents. In the community, as children grow they are sent by their parents 
to institutions established for the purpose of carrying forward the parental responsi- 
bility in what might be called a delegated manner. The professional or avocational 
educator is a specialist who thus takes over in the common interests of parents 
and of the community and, indeed, of the church also, because the church has a 
special responsibility of its own to “Go forth and teach all nations.” The insti- 
tutional school as distinguished from the home may accordingly be sponsored by the 
government or parents, or by other groups, including religious groups. Until com- 
paratively recent times the church and religious orders under her canopy were by 
far the principal centers of education, both lay and religious, and to these is still 
owed the greatest educational debt of the Christian Era. With the passage of time 
and under changed conditions a greater proportion of educational facilities has 
become independent of church auspices. This is true in the United States with the 
development of the public school system. 

There is accordingly a three-fold obligation with respect to education: the pa- 
rental obligation, the obligation of the state, and the obligation of the church or of 
religious groups. ‘These obligations are not necessarily in entirely insulated compart- 
ments and the problem of government is properly to permit the three-fold responsi- 
bilities to be adequately fulfilled without infringement of one group upon the 
appropriate domain of the other; that is, to maintain the proper separation of func- 
tions and at the same time to permit the fulfillment of responsibility. In this division 
and accommodation of responsibilities the nonreligious person has, as against the 
state, a “right” to be a disbeliever.1 His freedom so to be is recognized under the 
law. But the right of the believer to believe, and to exercise his religion, is also 
protected and may not be weakened under the guise of protection of another’s free- 
dom to disbelieve. 

I 


RESPONSIBILITY OF THE PARENT 


The parental responsibility includes both secular and religious education. The 
right of the parent to guide the education of the child, notwithstanding the presence 
of compulsory school laws under general systems of public education, has been em- 
phasized repeatedly by the Supreme Court. It is the basis of several rulings under 
the Fifth and Fourteenth Amendments, striking down statutes barring the teaching 
of a particular foreign language in the public schools or unduly restricting the 
operation of private, so-called foreign-language schools.* This constitutional protec- 

2 See Witrrip Parsons, THE First FREEDOM: CONSIDERATIONS ON CHURCH AND STATE IN THE UNITED 
SraTeEs 115 (1948). 

* Meyer v. Nebraska, 262 U. S. 390 (1923); Bartels v. Iowa, 262 U. S. 404 (1923). 


* Farrington v. Tushige, 273 U. S. 284 (1927); Stainback v. Mo Hock Ke Lok Po, 74 F. Supp. 852 
(D. Hawaii 1947), appeal dismissed, United States Supreme Court, March 14, 1948. 
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tion of the parental right was at the heart of the notable decision in the Oregon 
school case, holding unconstitutional under the Fourteenth Amendment a state 
statute prohibiting parents from sending their children to Catholic parochial schools, 
where the children were taught the usual public school curriculum in addition to 
receiving systematic religious instruction and moral training according to the tenets 
of their church. The unanimous opinion in that case has never been questioned 
by the Supreme Court. It was recently cited with approval in the majority opinion 
written by Justice Black in Everson v. Board of Education® 

The classic statement of the Court in the Oregon school case merits repetition: 


Under the doctrine of Meyer v. Nebraska . . . we think it entirely plain that the Act 
of 1922 unreasonably interferes with the liberty of parents and guardians to direct the 
upbringing and education of children under their control. As often heretofore pointed 
out, rights guaranteed by the Constitution may not be abridged by legislation which has 
no reasonable relation to some purpose within the competency of the state. The funda- 
mental theory of liberty upon which all governments in this Union repose excludes any 
general power of the state to standardize its children by forcing them to accept instruction 
from public teachers only. The child is not the mere creature of the state; those who 
nurture him and direct his destiny have the right, coupled with the high duty, to recognize 
and prepare him for additional obligations.® 


The parental right to guide the education of the child is thus protected by the 
due process clauses of the Fourteenth and Fifth Amendments, regardless of whether 
the child is educated, in the discretion of the parent, in a public school or in a 
private school meeting public standards. This parental right, where religious edu- 
cation is involved, although clothed in the language of due process of law in the 
Oregon and similar cases, is essentially an aspect of the free exercise of religion 
under the second clause of the First Amendment, as elaborated in the more recent 
decisions of the Supreme Court. In the flag-salute decision the Court declared: 


The State asserts power to condition access to public education on making a prescribed 
sign and profession and at the same time to coerce attendance by punishing both parent 
and child. The latter stand on a right of self-determination in matters that touch indi- 
vidual opinion and personal attitude. . . . 

If there is any fixed star in our constitutional constellation, it is that no official, high 
or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other 
matters of opinion or force citizens to confess by word or act their faith therein. If there 
are any circumstances which permit an exception, they do not now occur to us. 

We think the action of the local authorities in compelling the flag salute and pledge 
transcends constitutional limitations on their power and invades the sphere of intellect 
and spirit which it is the purpose of the First Amendment to our Constitution to reserve 
from all official control.7 

* Pierce v. Society of Sisters, 268 U. S. 510 (1925). 

* 330 U. S. 1, 18 (1947): “This Court has said that parents may, in the discharge of their duty under 
state compulsory education laws, send their children to a religious rather than a public school if the 
school meets the secular educational requirements which the state has power to impose. See Pierce v. 
Society of Sisters, 268 U. S. 510.” 


® 268 U. S. 510, 534-535 (1925). 
7 Board of Education v. Barnette, 319 U. S. 624, 630-631, 642 (1943). 
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This was followed by Prince v. Massachusetts, where the Court said: 


The rights of children to exercise their religion, and of parents to give them religious 
training and to encourage them in the practice of religious belief, as against preponderant 
sentiment and assertion of state power voicing it, have had recognition here, most recently 
in West Virginia State Board of Education v. Barnette, 319 U. S. 624. Previously in Pierce 
v. Society of Sisters, 268 U. S. 510, this Court had sustained the parent’s authority to 
provide religious with secular schooling, and the child’s right to receive it, as against the 
state’s requirement of attendance at public schools. And in Meyer v. Nebraska, 262 U. S. 
390, children’s rights to receive teaching in languages other than the nation’s common 
tongue were guarded against the state’s encroachment. It is cardinal with us that the 
custody, care and nurture of the child reside first in the parents, whose primary function 
and freedom include preparation for obligations the state can neither supply nor hinder. 
Pierce v. Society of Sisters, supra. And it is in recognition of this that these decisions 
have respected the private realm of family life which the state cannot enter.® 


II 
RESPONSIBILITY OF THE STATE AND THE CHURCH 


A. Accommodation of Parental, State, and Church Obligations 

Let us reiterate at this point that in the United States the responsibility of govern- 
ment to provide education up to a minimum level does not include a responsibility to 
engage in sectarian religious education itself. Nevertheless, recognition by govern- 
ment of the primary parental responsibility requires the government to fulfill its own 
obligation regarding secular education in a manner which does not interfere with 
the right of the parent or of the child to secure religious education, including educa- 
tion of a particular religious character as distinct from education about religion. 
There must be a sensible accommodation, one with the other. The duty of the 


® 321 U. S. 158, 165-166 (1944). The parents’ freedom in matters of education of the child was thus 
reiterated in the strongest terms. The Court went on to hold that neither freedom of religion under 
the First and Fourteenth Amendments nor a claim of parental right under the due process clause of the 
Fifth and Fourteenth Amendments precluded application of a general state statute against children’s 
offering newspapers, periodicals, or merchandise for sale in any street or public place. The parent and 
children in question were all members of Jehovah’s Witnesses, engaged in selling religious tracts on the 
streets, after school hours. The Court’s opinion stated that “the due process claim, as made and perhaps 
necessarily, extends no further than that to freedom of religion, since in the circumstances all that is 
comprehended in the former is included in the latter.” Jd. at 164, n. 8. 

* See Jackson J., concurring, in McCollum v. Board of Education, 333 U. S. 203, 235-236 (1948): 
“Perhaps subjects such as mathematics, physics, or chemistry are, or can be, completely secularized. But 
it would not seem practical to teach either practice or appreciation of the arts if we are to forbid exposure 
of youth to any religious influences. Music without sacred music, architecture minus the cathedral, or 
painting without the scriptural themes would be eccentric and incomplete, even from a secular point 
of view. Yet the inspirational appeal of religion in these guises is often stronger than in forthright 
sermon. Even such a ‘science’ as biology raises the issue between evolution and creation as an explana- 
tion of our presence on this planet. Certainly a course in English literature that omitted the Bible and 
other powerful uses of our mother tongue for religious ends would be pretty barren. And I should 
suppose it is a proper, if not an indispensable, part of preparation for a worldly life to know the roles 
that religion and religions have played in the tragic story of mankind. The fact is that, for good or for 
ill, nearly everything in our culture worth transmitting, everything which gives meaning to life, is satu- 
rated with religious influences, derived from paganism, Judaism, Christianity—both Catholic and 
Protestant—and other faiths accepted by a large part of the world’s peoples. One can hardly respect 
a system of education that would leave the student wholly ignorant of the currents of religious thought 
that move the world society for a part in which he is being prepared.” 
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church to teach religion must also, in a society such as ours, which recognizes and 
guarantees freedom of religion, be given scope for fulfillment without government 
hindrance or control. Indeed, government may properly encourage religion pro- 
vided no particular sect is given government favor and provided the exercise of 
religious freedom is preserved. This encouragement (along with freedom to do 
without) has been in fact the situation in the United States from the beginning.’® 


B. Contemporaneous Background of the First Amendment 

The climate of the American revolutionary period, including the period of con- 
situtional development, was fundamentally religious. The Declaration of Independ- 
ence, the handiwork of Jefferson to a large degree but signed by fifty-five repre- 
sentatives of the colonial people, affirmatively shows this. Four times it makes 
reference to the religious basis of the Declaration’s approach to the problem with 
which it deals. In these four separate references is contained a true philosophical 
appreciation of man’s relation to God and, through Him, to one another, and of 
the relation of the state to the individual. In the opening sentence of the Declaration 
reference is made to the equal station to which the American people were entitled by 
the laws of nature and of nature’s God, thus recognizing God as the source of the 
laws of nature. God is then referred to as the Creator Who has endowed man with 
certain inalienable rights which are his by virtue of his own nature and of which 
the state may not deprive him. The signers then appealed to God as the Supreme 
Judge of the world, and lastly He is petitioned as the Divine Providence, in whom 
the trust of our founders is reposed. . 

No one can appeal to Jefferson and his co-signers of the Declaration as the 
architects of a nonreligious America, or as indifferent to religion. In the supreme 
product of Jefferson’s versatile and extraordinary qualities he rests his governmental 
philosophy upon a truly religious relationship of man to God, of man to man 
through the Creator of all, and of government to man through the Supreme Judge 
of all; and he exemplifies the relationship in the Declaration’s petition to the Divine 
Providence. This is entirely consistent with his fierce determination that no religion 
should be forced upon anyone and that the individual must be utterly free to be or 
not to be religious and, if the former, freely to choose his religion. 

Nothing occurred after the Declaration through the period which saw the adop- 
tion of the Constitution evidencing any change in the fundamentally religious cli- 
mate of early America and of its founders. The Northwest Ordinance, for the 
government of the Territory of the United States northwest of the Ohio River, was 
adopted in 1787 by the Congress of the United States under the Articles of Con- 
federation. It provided: 


No person, demeaning hirnself in a peaceable and orderly manner, shall ever be molested 
on account of his mode of worship, or religious sentiments, in the said territory. 


2° See Holy Trinity Church v. United States, 143 U. S. 457, 465-472 (1892). 
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Religion, morality, and knowledge being necessary to good government and the happiness 


of mankind, schools and the means of education shall forever be encouraged. 


The last quoted provision is a revealing expression by these early American 
statesmen as to the relation of education to religion. It assumes that education in- 
cludes encouragement of religion. 

Then comes the Constitution itself. Prior to its amendment the Constitution 
contained only one provision touching upon religion; it is the very last substantive 
provision, and reads as follows: 


. - no religious test shall ever be required as a Qualification to any office or public Trust 
under the United States.'* 


This provision for federal neutrality regarding religion, so far as qualification for 
office is concerned, and, at the same time, this clear recognition of the principle of 
religious freedom, found fuller expression in the First Amendment to be considered 
in a moment. It should now be noted that the absence of provision in the original 
Constitution other than the barring of a religious test as a qualification for federal 
office reflects on the one hand the refusal of the states to grant to the new federal 
legislature any specific powers of control over either religion or education,” and, on 
the other hand, emphasizes the concern of the framers to protect religious freedom 
so far as the Federal Government was concerned. Further, it emphasizes by its 
limitation to federal employment or trust that the states were left free even with 
regard to qualifications for state office. Many states, it will be remembered, had 
established religions and religious tests for office at this time and for years there- 
after." 

Many of the original states, however, were not content merely with the Consti- 
tutional prohibition of a religious test for federal office. They wanted more ex- 
plicit restrictions upon the new federal law-making body regarding religious matters. 
They wished to eliminate all possible doubt as to the lack of power to establish a 
religion and to interfere with the free exercise thereof.'* The First Amendment 
provided this explicitness. The federal Congress “shall make no law respecting an 
establishment of religion” or “prohibiting the free exercise” of religion. Each of 
the two clauses of this Amendment serves a separate purpose but each at the same 
time is complementary to the other. The free exercise of religion protected by the 
second clause is supported by the prohibition in the first clause of any law respecting 
an establishment of religion. Such an establishment by act of Congress would 
necessarily interfere with religious freedom. But the freedom guaranteed by the 

42) Srat. 51 n. (July 13, 1787). 

120. S. Consr. Art. VI. 

48 The constitutional draftsmen never intended, however, to render unconstitutional provisions for 
chaplain’s services, tax exemptions, or other forms of federal cooperation with all religions and religious 
institutions in general. See the discussion of these provisions infra. 


14 See PARSONS, op. cit. supra note 1, at 21-29. 
18 For a detailed and penetrating analysis of the contemporaneous background of the First Amend- 


ment, see PARSONS, op. cif. supra note 1, at 30 et seq: 
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second clause is much broader than freedom merely from an established religion. 
Other interference with religious freedom is also barred to the Federal Government 
by the second clause. 

It is indeed probable that the second clause would have been construed to prevent 
Congress from passing any law respecting an establishment of religion even had the 
first clause been omitted. But history and the times moved the first Congress to be 
explicit on the question of “establishment.” It must be clear that the new federal 
legislature could not favor a particular religion and that there could be no national 
or established religion. Madison, who espoused the Amendments, had originally 
proposed the following form to cover the subject: 


The civil rights of none shall be abridged on account of religious belief, nor shall any 
national religion be established, nor shall the full and equal rights of conscience in any 
manner, or on any pretext, be infringed.1® 


The second version, as reported from committee, read: 


No religion shall be established by law, nor shall the equal rights of conscience be 
infringed.'7 


‘ In debate on the second version, the purpose was described as follows by Madison: 


Whether the words are necessary or not, he did not mean to say, but they have been 
required by some of the State Conventions, who seemed to entertain an opinion that 
under the clause of the Constitution, which gave power to Congress to make all laws 
necessary and proper to carry into execution the Constitution, and the laws made under it 
[sic] enabled them to make laws of such a nature as might infringe the rights of con- 
science, and establish a national religion; to prevent these effects he presumed the amend- 
ment was intended, and he thought it as well expressed as the nature of the language 
would admit.1® 


Madison stated his view of the meaning of the provision as follows: 


.. .. that Congress should not establish a religion, and enforce the legal observance of it 
by law, nor compel men to worship God in any manner contrary to their conscience.’® 


The provision as adopted carried into the Constitution this same meaning. There 
were only minor changes in language. The history of the debate demonstrates the 
purpose to insure against the establishment of a particular religion by the new 
Federal Governmnent, and of course by the second clause to prevent any other 
federal encroachment upon the free exercise of conscience. 

It should be noted that Madison’s earlier fight in Virginia was on a different and 
broader level. His Remonstrance there had to do with what should be the law in 
the State of Virginia and not with the powers of the Federal Government. His tre- 
mendous energies had been directed in the Virginia legislature, as a matter of state 

46T ANNALS OF Conc. 434 (Gales ed. 1834). 

17 Id. at 729. 


48 Td. at 730. 
1° Thid. 

















80 


and personal policy, against state payments toward religious work of Christian de- 
nominations, and to bring to an end the “established” church in Virginia. Some 
years later in the Federal Congress his effort was the more limited one, as he himself 
explained,” to insure against any federal law establishing a religion or prohibiting 
the free exercise of religion. What if anything in addition should be done or pro- 
hibited was for the states themselves. Leading members of the Virginia legislature 
in fact criticized the first clause of the First Amendment because it went no further 
than to prohibit establishment of a national religion.”* 

When, therefore, the Constitution, with the First Amendment, left the hands of 
the framers and the first Congress, and was adopted, it provided that (1) no religious 
test should be required for federal office or trust, (2) no religion should be established 
or (preferred) by the new government, and (3) the new government could not in- 
fringe the free exercise of religion. 

State policy gradually conformed with these provisions applicable to the Federal 
Government. As state constitutions came into being, similar and even broader pro- 
visions were self-imposed by the states. Five states on the other hand, continued the 
established churches of their colonial period.2* And most significantly, the term 
“establishment” or its equivalent, as used in the state constitutional provisions framed 
in that day and atmosphere, plainly meant a state church or religion preferred over 
others. Books of reference confirm that this was the universally accepted usage 
of the term; ie., “establishment” in the sense of an established church.24 

The first Congress, which framed the First Amendment, gave further substance 
to this interpretation by providing for chaplains’ services in both Houses®® and in 
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2° Supra p. 79. 

®1 JoURNAL OF VIRGINIA SENATE, 1789 61-64 (1828). 

22 PARSONS, Op. cit. supra note 1, at 29. 

28 Delaware (1776): Art. 29: “There shall be no establishment of any one religious sect in this 
State in preference to another. . . .” 1 Francis THorPE, AMERICAN CHARTERS, CONSTITUTIONS AND 
Orcanic Laws 567 (1909). 

New Hampshire (1784): Art. VI: “And every denomination of christians demeaning themselves 
quietly, and as good subjects of the state, shall be equally under the protection of the law: and no 
subordination of any one sect or denomination to another, shall ever be established by law.” 4 id. at 2454. 

New Jersey (1776): Art. XIX: “That there shall be no establishment of any one religious sect in this 
Province, in preference to another... .” 5 id. at 2597. 

New York (1777): Article XXXV abrogated all laws, common or statutory, which might “be construed 
to establish or maintain any particular denomination of Christians or their ministers... .” 5 id. at 2636. 

North Carolina (1776); Art. XXXIV: “There shall be no establishment of any one religious church 
or denomination in this State, in preference to any other...” 5 id. at 2793. 

In contrast, the South Carolina Constitution of 1778 provided in Article XXXVIII: “That all persons 
and religious societies who acknowledge that there is one God, and a future state of rewards and punish- 
ments, and that God is publicly to be worshipped, shall be freely tolerated. The Christian Protestant 
religion shail be deemed, and is hereby constituted and declared to be, the established religion of this 
State.” 6 id. at 3255. 

The constitutions of states newly formed, as well as state constitutions re-framed, during the roth 
century reflected the same understanding. E.g., Iowa Consr. Art. I, §3; La. Consr. Art. 4; S. C. Consr. 
Art. I, §4; Uran Const. Art. I, §4. 

24 Wessrer’s New INTERNATIONAL Dicrionary 874 (2d. ed. 1948); 8 Encyc. BriTaNNnica 726 
(14th ed. 1937). 

251 ANNALS OF Conc. 932, 1043 (1834). 
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the armed forces,”® services which have been continuously financed by Congressional 
appropriations to the present day.2” Chapel services are also compulsory in the 
service academies at West Point and Annapolis.?® 

Likewise, tax exemption of religious: institutions, and the use of town halls and 
other public buildings for religious purposes in off-hours,?® without discrimination, 
were accepted governmental patterns in the era contemporaneous with the adoption 
of the First Amendment. Jefferson himself, in planning the University of Virginia, a 
great public institution, made provision for rooms for religious worship;*® and as 
Rector of the University, he proposed and there was established a voluntary plan as 
follows: 


Should the religious sects of this State, or any of them, according to the invitation held out 
to them, establish within, or adjacent to, the precincts of the University, schools for 
instruction in the religion of their sect, the students of the University will be free, and 
expected to attend religious worship at the establishment of their respective sects, in the 
morning and in time to meet their school in the University at its stated hour.*4 


Madison was on the Board of Visitors which approved Jefferson’s plan. 

Government cooperation with or encouragement of religion, without preference 
and without interference with individual freedom, has also found expression in 
exemptions granted to ministers under laws relating to military service? A further 
and recent expression of the uninterrupted chain of evidence of the American atti- 
tude in general toward religion occurred in President Truman’s Inaugural Address 
of January 20, 1949: 


We believe that all men are created equal because they are created in the image of God. 
From this faith we will not be moved. 


Our first president likewise stressed the indispensable connection between religion 
and private and public felicity.** 
The Supreme Court of the United States, in the notable opinion in Holy Trinity 


26) Sra. 223 (1791). 

*7See Sen. Rep. No. 376, 32d Cong., 2d Sess. 1-4 (1853). 

#8 Rec. FOR THE U. S. Corps or Cavers 47 (1947): “Attendance at chapel is part of a cadet’s training; 
no cadet will be exempted. Each cadet will receive religious training in one of the three principal faiths: 
Catholic, Protestant, or Jewish.” 

U. S. Nava Acapemy Rec., Art. 4301(b): “Midshipmen shall attend church services on Sundays 
at the Naval Academy Chapel or at one of the regularly established churches in the City of Annapolis.” 
Id. Art. 4301(a): “Daily, except on Sundays, a Chaplain will conduct prayers in the messhall, immediately 
before breakfast.” See McCollum v. Board of Education, 333 U. S. 203, 254-255 (1948), Reed, J., dis- 
senting. 

*° See 34 A. B. A. J. 705 (1948); Nichols v. School Directors, 93 Ill. 61 (1879). Thirty-three states 
continue to permit sectarian groups to use school buildings in off-hours. See THe STATE AND SECTARIAN 
EpucaTion 36 (N. E. A. Research Bull. 1946). 

®° r9 THe WritINcs OF THOMAS JEFFERSON 411, 414-417, 449-450 (Mem. ed. 1904); 3 Henry S. Ran- 
DALL, LiFE oF THOMAS JEFFERSON 470-471 (1858); see McCollum v. Board of Education, 333 U. S. 
203, 245-246 (1948), Reed, J., dissenting. 
$119 Tue Writincs OF THOMAS JEFFERSON 449 (Mem. ed. 1904). 

83.54 Srat. 887 (1940), 50 U. S. C. App. §305(d) (1946). 
83 95 Cong. Rec. 490 (Jan. 20, 1949). 
34T James D. RICHARDSON, MESSAGES AND PAPERS OF THE PRESIDENTS 220 (1896). 
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Church v. United States, compiled a multitude of examples to underscore the re- 
ligious background of American social and legal institutions, and concluded: 


- No purpose of action against religion can be imputed to any legislation, state or 
national, because this is a religious people. . 

There is no dissonance in these declarations. There is a universal language pervading 
them all, having one meaning. They affirm and reaffirm that this is a religious nation. 
These are not individual sayings, declarations of private persons: they are organic utter- 
ances; they speak the voice of the entire people. . . . 

If we pass beyond these matters to a view of American life as expressed by its laws, its 
business, its customs and its society, we find everywhere a clear recognition of the same 


truth.5® 
C. Expenditures for “Public Welfare Services” 

Consistent with these views on the place of religion in our national life is the 
established rule that public funds may be used to pay for services rendered, not- 
withstanding the fact that the payment is to a religious organization. It is immaterial 
that tax-raised funds are paid to these individuals or organizations by way of reim- 
bursement for money spent by them in furtherance of a public program.** Illustra- 
tions of existing or possible arrangements of this type include payments by local 
governments to denominational hospitals, conducted by religious orders or otherwise, 
for medical services rendered to those entitled to receive such service at public 
expense; and expenditures by the Federal Government toward the construction of or 
additions to denominational hospitals, under the Hospital Construction Act.37 

The same concept has been applied in the field of education. Federal Govern- 
ment payments to a denominational college for teaching or training draftees or 
veterans, even including training for the clergy, is authorized by the G-I Bill of 
Rights.®* 

This “public welfare” approach has been upheld by the Supreme Court. : The 
Everson case holds that since the state is prohibited by the second clause of the First 
Amendment from hampering any citizens in the free exercise of their own religion, 
the state may not exclude children attending sectarian schools from the benefits of 
public welfare legislation, such as school busses, police and fire protection, and 
similar general government services.*® The opinion of the Court, written by Justice 
Black, recognizes that these services help children to get to church school, and that 
many parents would otherwise be reluctant to send children to these schools.*° The 


opinion continues: 
*5 Holy Trinity Church v. United States, 143 U. S. 457, 465, 470, 471 (1892). 
86 See Everson v. Board of Education, 330 U. S. 1, 7 (1947); Carmichael v. Southern Coal & Coke Co., 


301 U. S. 495, 518 (1937). 
8760 Strat. 1041, 42 U. S. C. §§291(b), 291i(g) (1946); cf. Bradfield v. Roberts, 175 U. S. 291 


(1899). 
88 Servicemen’s Readjustment Act, §400(b), pt. VIII (11), 58 Star. 284, 290 (1944), 38 U. S. C. 


foll. §739 (1946). Federal Government machinery and personnel have also been used to negotiate 


contracts with the Bureau of Catholic Indian Missions to provide teachers for Indian schools paid out of 
Indian trust funds in the Treasury of the United States. Quick Bear v. Leupp, aro U. S. 50 (1908). 
®° Everson v. Board of Education, 330 U. S. 1, 18 (1947). 4° Ibid. 
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. . - Of course, cutting off church schools from these services, so separate and so indisput- 
ably marked off from the religious function, would make it far more difficult for the 
schools to operate. But such is obviously not the purpose of the First Amendment. That 
Amendment requires the state to be a neutral in its relations with groups of religious 
believers and non-believers; it does not require the state to be their adversary. State power 
is no more to be used so as to handicap religions than it is to favor them.‘ 


The Supreme Court has not cut off the application of this doctrine at the curb 
or the schoolhouse door. Justice Black’s opinion cites with approval the earlier 
unanimous decision of the Court, upholding the Louisiana statute providing free 
textbooks without discrimination to pupils in denominational as well as public 
schools.** The unanimous opinion in that case, written by Chief Justice Hughes, 
adopted the interpretation of the statute by the state court, that the appropriation 
was for the benefit of the children rather than the school, and was paid for secular 
rather than religious books, regardless of the school attended. Thus construed, the 
statute was held to be for a public purpose and valid under the Fourteenth Amend- 
ment. 

The same reasoning should sustain federal expenditures in aid of children without 
discrimination in all types of schools meeting state standards, including expenditures 
for school lunches,** school health services,*® and the like.*® 


D. Division ‘of Responsibility between Church and State 

From the foregoing rather summary review of the history of the First Amend- 
ment and of the legislative and judicial expressions thereon, it is reasonable to say 
that up to and including the Everson case development of public secular education 
and of religious education as conducted theretofore under varying circumstances. 
in the United States had met .no constitutional obstacle on a national level; and 
that the responsibility of parents and of religious groups to participate in the educa- 
tion of the people, including religious education, had been fully recognized. It 
is also true that in America, where there can be no established religion and where 
full freedom in the exercise of religion is preserved, there has been at the same time 
public accommodation to or encouragement of religious teaching voluntarily under- 
taken by parental or group authority, short of governmental preference of any sect 
or interference with individual religious freedom. 

This has been deemed consistent with Jefferson’s figure of speech, “a wall of 
separation.” The phrase is subject to elucidation in the light of its use by Jefferson 
to describe the inability of the Federal Government to infringe upon freedom of 
conscience and to establish or prefer a religion. In any event, what was submitted 

“ Ibid. 

“21d. at 7. 

“8 Cochran v. Louisiana Board of Education, 281 U. S. 370 (1930). 

“460 Star. 230, §§4, 11(d)(3), 42 U. S. C. §§1753, 1759 (1946). 

45S. 496, 81st Cong., rst Sess. §7A (1949). 


“° Cf. S. 246, 81st Cong., 1st Sess. §6 (1949); SEN. Rep. No. 1497, 79th Cong., 2d Sess. 17-20 
(1946). See also Henry RorrscHAEFER, AMERICAN CoNnsTITUTIONAL Law 633-634 (1939). 
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for ratification was the text of the First Amendment, not Jefferson’s figure of 
speech.*? 


To ignore the distinction in function between Church and State would be disastrous 
both to religious and to political freedom. But to make of the doctrine a rule of thumb 
to be invoked against every measure that brings Church and State into some cooperative 


relationship is to travesty an important principle and thus to make it more obscure.*® 


The “wall of separation” has not precluded cooperation. It was expressive of 
an American policy rather than of a constitutional determination of invalidity of 
all specific instances of cooperation. Certain things have consistently been clear 
under the First Amendment and under the policy of separation. There can be no 
established religion; there is “separation” in the United States rather than “merger” 
as in the old world at certain times and places; there can be no government inter- 
ference with or coercion of the freedom of conscience and worship; there can be 
no control of the church within the machinery of the Federal Government such as 
might result from an established religion, and vice versa. ‘These are examples. 

Furthermore, the doctrine of separation from a policy standpoint might be said 
to extend beyond this to whatever seems wise to the state legislatures or state 
constitutional conventions, and to Congress, as particular problems arise. This 
policy keeps in mind the fundamental principle that the functions of the state and 
of religious institutions or groups, while ordinarily separate,.are not antagonistic. 
It means that the state in the exercise of its natural temporal authority is not pre- 
cluded from cooperating with parents or religious groups in education where respon- 
sibility touches parent, state, and such groups, provided this cooperation is in the 
realm of accommodation to the free exercise of religion guaranteed against infringe- 
ment and does not prefer any religion. The guaranty of religious freedom is well 
nigh worthless if the state is obliged to manage its own temporal (including school) 
affairs in such a manner as to make religious education or exercise impracticable or 

‘7 Cf. Frankfurter, J., concurring, in Adamson v. California, 332 U. S. 46, 64 (1947): “Remarks of a 
particular proponent of the [Fourteenth] Amendment, no matter how influential, are not to be deemed 
part of the Amendment. What was submitted for ratification was his proposal, not his speech.” 

‘8, Ernest Johnson, of Teachers College, Columbia University, at National Educational Association 
meeting, Atlantic City, 1947. 

*°It is noteworthy, for example, that Congress did not adopt a constitutional amendment proposed 
by President Grant, as follows: “No State shall make any law respecting an establishment of religion, 
or prohibiting the free exercise thereof; and no religious test shall ever be required as a qualification to 
any office or public trust under any State. No public property, and no public revenue of, nor any loan 
of credit by or under the authority of, the United States, or any State, Territory, District, or municipal 
corporation, shall be appropriated to, or made or used for, the support of any school, educational or 
other institution, under the control of any religious or anti-religious sect, organization, or denomination, 
or wherein the particular creed or tenets of any religious or anti-religious sect, organization, or denomina- 
tion shall be taught. And no such particular creed or tenets shall be read or taught in any school 
or institution supported in whole or in part by such revenue or loan of credit; and no such appropriation 
or loan of credit shall be made to any religious or anti-religious sect, organization, or denomination, or 
to promote its interests or tenets. This article shall not be construed to prohibit the reading of the 
Bible in any school or institution; and it shall not have the effect to impair rights of property already 
vested... .” HH. Res. 1, 44th Cong., 1st Sess. (1876). See McCollum v. Board of Education, 333 U. S. 
203, 218 n. 6 (1948). 
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to limit such education or exercise to Saturday or Sunday. It need hardly be added 
that the nonreligious and those of divergent religions are free in the exercise of 
their nonreligious or divergent religious life. 


E. Effect of the Everson and McCollum Cases 


We come now to the McCollum decision and an additional discussion of the 
majority opinion in the Everson case. Certainly the views thus far expressed are 
consistent with the conduct of the government before the McCollum case. They 
are likewise consistent with the pronouncements of the Supreme Court in the 
“public welfare” cases, the relation of religion and government as expressed in the 
Holy Trinity case, and indeed the meaning of the establishment clause, as stated 
in the Reynolds and Beason™ cases. But what of the dicta or discussion in the 
Everson opinion and the decision in the McCollum case? The great significance of 
the discussion in the Everson opinion is that it was used as the basis of decision in the 
McCollum case. It related to the first clause of the First Amendment, the “estab- 
lishment” clause, and reads in part: 


The “establishment of religion” clause of the First Amendment means at least this: 
Neither a state nor the Federal Government can set up a church. Neither can pass laws 
which aid one religion, aid all religions, or prefer one religion over another. Neither 
can force nor influence a person to go to or to remain away from church against his will 
or force him to profess a belief or disbelief in any religion. No person can be punished 
for entertaining or professing religious beliefs or disbeliefs, for church attendance or non- 
attendance. No tax in any amount large or small can be levied to support any religious 
activities or institutions, whatever they may be called, or whatever form they may adopt 
to teach or practice religion. Neither a state nor the Federal Government can, openly or 
secretly, participate in the affairs of any religious organizations or groups and vice versa. 
In the words of Jefferson, the clause against establishment of religion by law was intended 
to erect “a wall of separation between church and State.” Reynolds v. United States, 
supra at 164. © 

We must consider the New Jersey statute in accordance with the foregoing limitations 
imposed by the First Amendment.®? 


Nevertheless the Court, supporting its holding by the strongest reasoning, decided 
that while the “wall must be kept high and impregnable,” “New Jersey has not 
breached it here.”5? In the McCollum case which soon followed, however, the 
discussion of the scope of the establishment clause of the First Amendment contained 
in the Everson opinion was the basis of the decision that the released-time plan there 
involved offended that clause although the New Jersey bus regulation had not. The 
Court, after describing the factual situation presented by the McCollum case, said: 


This is beyond all question a utilization of the tax-established and tax-supported public 
school system to aid religious groups to spread their faith. And it falls squarely under the 
5° Reynolds v. United States, 98 U. S. 145, 165-166 (1878). 
51 Davis v. Beason, 133 U. S. 333, 342 (1890). 
52 Everson v. Board of Education, 330 U. S. 1, 15-16 (1947). 
81d. at 18. 
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ban of the First Amendment (made applicable to the States by the Fourteenth) as we 
interpreted it in Everson v. Board of Education, 330 U. S. 1.54 

The language of the Everson opinion that neither a state nor the Federal Govern- 
ment can pass laws which aid all religions, and that no tax in any amount can be 
levied to support any religious activity, needs construction and reconsideration in the 
light of the long-established practices set forth by Justice Reed in his McCollum dis- 
sent, such as, e.g., the maintenance of chaplains in the armed forces and exemption of 
religious properties from taxation. 

Both majority and minority in the Everson case, in using the language just re- 
ferred to in construing the establishment clause, worked into that clause at least the 
full breadth of Madison’s position as to the policy which should be adopted by the 
State of Virginia in 1784, a policy which was well beyond the scope of his position in 
the first Congress in 1791 on the First Amendment itself. Furthermore, while thus 
agreeing in principle, the majority and minority of the Court divided on the applica- 
tion of the agreed principles to the Everson situation, though they combined in 
applying them in the McCollum case, with the exception of Justice Reed who there 
dissented. The point of division in application is that five justices saw no unconsti- 
tutional “aid” in the Everson case. This, combined with (1) the dissent of Justice 
Reed in the McCollum case because there he also saw no “aid,” (2) the reservations 
expressed in that case by Justice Jackson, and (3) to a degree, those in the concur- 
ring opinion of Justice Frankfurter, leaves the future substantially open. For, while 
in all substance agreeing as to the correct principles to be applied in both cases, the 
justices disagreed sharply as to whether the bus regulation offended the agreed prin- 
ciples and constituted an invalid “aid” to religion; and the McCollum ruling is 
necessarily limited to the facts there presented. It is still extremely difficult to accept 
the theory that the traditional sorts of “aids” enumerated in the dissent of Mr. Justice 
Reed are unconstitutional. It would seem, therefore, that the meaning of “aid” in 
an inhibited constitutional sense remains open for decision case by case. Notwith- 
standing that the present Court has in terms defined the “establishment” clause in 
language quite broad, the questionable historical accuracy of its approach leaves 
the hope in many lawyers and scholars that that subject also is open for further con- 
sideration. In any event, there remains doubt as to the scope of application of the 
meaning given the first clause of the First Amendment and of the Court’s broad 
and general language respecting unconstitutional aid. Especially significant is the 
concurring opinion in the McCollum case of Justice Jackson, who had dissented in 
the Everson case, believing there that the state had imposed “a direct, substantial 
and measurable burden on the complainant as a taxpayer to raise funds that were 
used to subsidize transportation to parochial schools.”*° In the McCollum case, 
Justice Jackson found no substantial or measurable injury to complainant as 2 


®* McCollum v. Board of Education, 323 U. S. 203, 210 (1948). 
rid. at233. 
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taxpayer, and particularly warned against the sweeping language of the majority 
opinion and the sweeping relief prayed and seemingly granted: 


While we may and should end such formal and explicit instruction as the Champaign 
plan and can at all times prohibit teaching of creed and catechism and ceremonial and can 
forbid forthright proselyting in the schools, I think it remains to be demonstrated whether 
it is possible, even if desirable, to comply with such demands as plaintiff’s completely to 
isolate and cast out of secular education all that some people may reasonably regard as 
religious instruction . . . The fact is that, for good or for ill, nearly everything in our 
culture worth transmitting, everything which gives meaning to life, is saturated with 
religious influences, derived from paganism, Judaism, Christianity—both Catholic and 
Protestant—and other faiths accepted by a large part of the world’s peoples . . . 

When instruction turns to proselyting and imparting knowledge becomes evangelism is, 
except in the crudest cases, a subtle inquiry.°® 


Justice Jackson argued against the Supreme Court’s becoming a “super board of 
education for every school district in the nation,” on a multitude of issues on which 
the Court “can find no law but our own prepossessions.” Such a course, he empha- 
sized, would “likely make the legal ‘wall of separation between church and state’ as 
winding as the famous serpentine wall designed by Mr. Jefferson for the University 
he founded.”*” 

The issue thus framed was subsequently raised with respect to the White Plains 
plan in New York, under which the problem of released time is handled in sub- 
stantially the same manner as parental requests for excused absence for observance of 
religious holidays, confirmation classes, or other legitimate causes. Religious classes 
for one hour a week are conducted off school premises by duly constituted religious 
bodies. Children released for this instruction are dismissed in the usual way and 
the school authorities have no- responsibility thereafter. There is no segregation 
under school auspices according to religious faith. Nonattending pupils remain in 
school doing significant school work. The school does not publicize or promote the 
program, gives no credit for attendance in religious classes, and does not supervise 
the classes in any way. ‘The school requires only written consent of the parent, plus 
a report of attendance upon religious instruction for which release has been granted. 
The validity of this White Plains plan, upheld by the New York Court of Appeals 
long prior to the McCollum decision,®® was reiterated subsequent thereto, the Su- 
reme Court of New York saying: 


58 Id. at 235-236. 57 Id. at 237-238. 

58 Lewis v. Graves, 127 Misc. 135, 215 N. Y. S. 632 (Sup. Ct. 1926), aff'd, 219 App. Div. 233, 219 
N. Y. S. 189 (1927), aff'd, 245 N. Y. 195, 156 N. E. 663 (1927), reargument denied, 245 N. Y. 620, 
157 N. E. 882 (1927). The Court of Appeals emphasized that ‘‘neither the Constitution nor the law 
discriminates against religion,’ and that under the White Plains plan, “denominational religion is 
merely put in its proper place outside of public aid or support.” 245 N. Y. 198, 156 N. E. 664. The 
Appellate Division, in upholding the plan, stated: ‘The commissioner and local authorities have adopted 
a benevolent policy, in which the interests of both parents and children are considered. They recognize 
that all education is not acquired in the schools; that, except for subjects legally prescribed, the parents 
may select the studies their children shall pursue; that it is the right of parents to direct the destiny of 
their children and guide them along paths of filial duty, as well as in those of obligation to the state 

. and that a belief in religion is not foreign to our system of government.” 219 App. Div. 238, 
219 N. Y. S. 194-195. 7 
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Historically and inherently the people of our country are predominantly a religious 
people. The Preamble to our own State Constitution is in these words: “We, The People 
of the State of New York, grateful to Almighty God for our Freedom, in order to secure 
its blessings, do establish this Constitution.” 

From such sources, however, the State derives no power to favor religious believers 
or to disfavor non-believers. The State must be neutral. Its “. . . power is no more to be 
used so as to handicap religions than it is to favor them.” (Everson v. Board of Educa- 
tion, 330 U. S. 1, p. 18.) 

Fundamental is the right of the parent to rear his child in a particular religious faith, 
or to rear him as a non-believer if he so elects. Denial of this fundamental right to the 
parents now exercising the same through the medium of the New York released-time 
programs should certainly not be made on speculative grounds. Clearness and certainty 
are the factors that must control. 

Judged in the light of those essential requirements, this court can neither in law nor in 
conscience hold that the programs here assailed are constitutionally condemned by the 
McCollum decision.®® 


It is noteworthy that McCollum v. Board of Education was the first decision in 
the Supreme Court of the United States striking down a legislative enactment, state 
or federal, on the ground of violation of the first clause of the First Amendment, 
concerning establishment of religion. That decision might be only the beginning 
of an extended line of authorities. The importance of the first clause of the First 
Amendment should not be permitted to impair the vitality of the second clause, 
which guarantees the individual’s right to freedom from official restraint, legislative, 
executive, or judicial, in matters of conscience, including the parents’ responsibility 
for religious education of their children. The Supreme Court of the United States 
has gone to great lengths in protecting the “free exercise” of religion guaranteed 
by the second clause of the First Amendment, on the basis that it occupies a “pre- 
ferred position” superior to other community or individual interests.® 


F, Teachers’ Right to Wear Religious Garb 


Another issue, likewise requiring the harmonizing of the two great clauses of 
the First Amendment, has been raised regarding the employment as teachers in the 
public schools of members of religious orders who wear a religious garb. The Con- 
stitution prohibits any discrimination against teachers on the basis of their religious 


belief or mode of worship.** Not even the criminal at the bar may be put to the 


proof of his religious doctrines or beliefs. As the Supreme Court said in the Ballard 
case: 


5° Lewis v. Spaulding, 193 Misc. 66, 85 N. Y. S. 2d 682, 689-690 (Sup. Ct. Albany Co., Nov. 12, 
1948). 

®°Saia v. New York, 334 U. S. 558 (1948); Marsh v. Alabama, 326 U. S. 501 (1946); Follett v. 
McCormick, 321 U. S. 573 (1944); Murdock v. Pennsylvania, 319 U. S. 105 (1943); Martin v. Struthers, 
319 U. S. 141 (1943); Cantwell v. Connecticut, 310 U. S. 296 (1940); Douglas v. Jeannette, 319 U. S. 
157 (1943); United States v. Ballard, 322 U. S. 78 (1944); Board of Education v. Barnette, 319 U. S. 
624 (1943). Cf. Kovaks v. Cooper, 336 U. S. 77 (1949). 

®2 See United Public Workers v. Mitchell, 330 U. S. 75, 100 (1947): “Appellants urge that federal 
employees are protected by the Bill of Rights and that Congress may not ‘enact a regulation providing 
that no Republican, Jew or Negro shall be appointed to federal office, or that no federal employee shall 
attend Mass or take any active part in missionary work.’ None would deny such limitations on con- 
gtessional power...” See also Railway Mail Ass’n v. Corsi, 326 U. S. 88 (1945); Shelley v. Kraemer, 
334 U. S. 1, 20-23 (1948). 
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Freedom of thought, which includes freedom of religious belief, is basic in a society 
of free men. Board of Education v. Barnette, 319 U. S. 624. “It embraces the right to 
maintain theories of life and of death and of the hereafter which are rank heresy to 
followers of the orthodox faiths. Heresy trials are foreign to our Constitution. Men may 
believe what they cannot prove. They may not be put to the proof of their religious 
doctrines or beliefs. Religious experiences which are as real as life to some may be in- 
comprehensible to others . . . 


The First Amendment does not select any one group or any one type of religion for 
preferred treatment. It puts them all in that position. Murdock v. Pennsylvania, 319 
U. S. 105. As stated in Davis v. Beason, 133 U. S. 333, 342, “With man’s relations to 
his Maker and the obligations he may think they impose, and the manner in which an 
expression shall be made by him of his belief on those subjects, no interference can be 
permitted, provided always the laws of society, designed to secure its peace and prosperity, 
and the morals of its people, are not interfered with.”6 


There would seem to be no constitutional barrier to employment of a member of a re- 
ligious order who otherwise qualifies as a teacher in the public schools under state 
law, who is subject to supervision and regulations on the same basis as other teachers 
in public schools, and who teaches the standard public school curriculum in regular 
school hours, merely because he or she belongs to a group who devote themseives to 
the religious life in a manner or to a degree different from many other persons. 

The degree or mode of religious life outside the school or public office may not 
be substituted as a test for the holding of public office if a religious life itself may 
not be made such a test. Teachers in the public schools, since the earliest days of 
the Republic, have worn religious cloth of various denominations. A recent survey 
showed that members of religious orders in religious garb were employed as 
teachers to some extent in the public schools of sixteen states and territories.® 

The Constitution does not require that every American be placed in a mold and 
dress like everyone else in order to enjoy the greatest of constitutional liberties—free- 
dom of conscience, freedom of religion, and freedom of mode of worship. Con- 
cededly, the free exercise of religion is not “absolute,” as, for example, in case of 
polygamy, breach of the peace, child labor, or refusal to bear arms.®° But the wear- 


* United States v. Ballard, 322 U. S. 78, 86-87 (1944). 

°* See Hysong v. School District, 164 Pa. 629, 657-658, 30 Atl. 482, 484 (1894): “The dress is but 
the announcement of a fact—that the wearer holds a particular religious belief . . . But shall the 
education of the children of the commonwealth be intrusted only to those men and women who are 
destitute of any religious belief? . . . In many counties, there never was a time when ministers of 
Protestant sects were not frequently selected as teachers. Some of them wore in the school room, where 
children of Catholic parents were pupils, a distinctly clerical garb. When the office of county superin- 
tendent was first created, in 1854, in many counties, preachers were chosen to fill the office. The present 
state superintendent of public instruction is a Protestant preacher . . . It was not assumed that the fact 
of membership in a particular church, or consecration to a religious life, or the wearing of a clerical coat or 
necktie, would turn the schools into sectarian institutions. In the 60 years of existence of our present 
school system, this is the first time this court has been asked to decide, as a matter of law, that it is 
sectarian teaching for a devout woman to appear in a school room in a dress peculiar to a religious 
organization of a Christian church. We decline to do so.” 

** THe STATE AND SECTARIAN EpucaTion 36 (N. E. A. Research Bull. 1946). 

°5 In re Summers, 325 U. S. 561 (1945); see Prince v. Massachusetts, 321 U. S. 158 (1944); Chaplin- 
sky v. New Hampshire, 315 U. S. 568 (1942). 
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ing of religious cloth by public school teachers is not objectionable on any such 
grounds. This action is peaceful and violates no public policy. As stated by Justice 
Jackson in the flag salute case, “No official, high or petty, can prescribe what shall 
be orthodox in politics, nationalism, religion, or other matters of opinion or force 
citizens to confess by word or act their faith therein.”® 

The proper harmonizing of the first and second clauses of the First Amend- 
ment lies in recognizing that the wearing of the religious garb by a teacher does not 
amount to state aid to religion prohibited by the first clause; but that to prohibit 
a teaching Sister from wearing the garb would infringe the free exercise of religion 
guaranteed by the second clause, and would establish an unconstitutional religious 
test as a qualification for public office. 

This has been the judgment of all state courts which have passed on the precise 
issue in the absence of a general regulation or statute on the subject.** The Everson 
and McCollum cases require no change in this line of decisions. 


Ill 
SEPARATION AND FREEDOM IN A Democracy 


The constitutional doctrine rests upon and should be confined to the meaning of 
the provisions of Article VI prohibiting any religious test for office or trust under 
the United States, the first clause of the First Amendment prohibiting any established 
religion or preference to any sect, and the second clause of the First Amendment 
prohibiting any interference with the individual conscience or free exercise of religion, 
which in turn protects the freedom not to believe. Jefferson’s phrase had reference 
to this “wall of separation” contained in the Constitution, no more and no less. 

There is, however, in addition, an American policy of separation of church and 
state which may express itself beyond constitutional provisions. This policy, like 
the constitutional provisions referred to, is a recognition of an ancient realization of 
the distinct functions of a temporal government and of a church concerned with 


the supernatural: 


®° Board of Education v. Barnette, 319 U. S. 624, 642 (1943). 

°7 Gerhardt v. Heid, 66 N. D. 444, 267 N. W. 127 (1936); State v. Boyd, 217 Ind. 348, 28 N. E. 
2d 256 (1940); Hysong v. School District, 164 Pa. 629, 30 Atl. 482 (1894); New Haven v. Torrington, 
132 Conn. 194, 43 A. 2d 455 (1945); Schwartz v. Consol. School Dist., unreported, Dist. Ct. Iowa, July 
30, 1937; Brannon v. Castillo, N. Mex. Dist. Ct., 2d Jud. Dist. (1948); Millard v. Board of Education, 121 
Ill. 297, 10 N. E. 669 (1887). Compare Knowlton v. Baumhover, 182 Iowa 691, 166 N. W. 202 
(1918) and Harfst v. Hoegen, 349 Mo. 808, 163 S. W. 2d 609 (1941), where the court did not proscribe 
wearing of religious garb as such, but held that the schools in question were parochial rather than 
public in character, because public school classes were held in one part of a building also used for 
parochial school classes during customary school hours; that the two were in fact operated as a single 
school of two departments, established and maintained to give religious training and the equivalent of a 
common school education during customary school hours; and that none of ‘the public school authorities 
ever visited or supervised the schools or the teachers. See also Commonwealth v. Herr, 229 Pa. 132, 
78 Atl. 68 (1910); O'Connor v. Hendrick, 184 N. Y. 421, 77 N. E. 612 (1906) (upholding state statutes 
or regulations regulating the dress of teachers and barring wearing of any religious garb or symbol). 
In Zellers v. Huff, the District Court of New Mexico recently refused to bar Catholic Sisters from 
teaching in public schools while wearing religious garb, but found that a number of Sisters involved in 
the case had come in conflict with state or federal law in other respects. Opinion from the bench, dated 
October 7, 1948, Decision, dated March 10, 1949. 
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The spiritual power remains far removed from the temptations of the world, and, cam- 
paigning for God, does not mix into the affairs of the world, while on its side the secular 
power takes care not to undertake the direction of Divine things. By each one resting 
modestly in his place, each power avoids the pride of seizing absolute power, and thus 
holds a greater competence in the things that are his own. [St. Gelasius—Pope—d. 496.] 

.-. In the thirteenth century, St. Thomas Aquinas had already found in Aristotle the 
philosophical foundation of the State as we know it today. He said that it is a perfect 
society, just as the Church is one also; that is, each fully contains within itself the means 
to fulfill its own distinct end. The State’s end is the pursuit of temporal happiness; the 
Church’s, the pursuit of eternal happiness; the State a natural society; the Church, a super- 
natural one. Each had its own sphere in which it operated. . . . 

As in so many other ways late in this third period, Leo XIII pioneered a new path by 
pointing the way back to the old one. It was he who recalled to the world the original 
formula of his predecessor, St. Gelasius I. Here is one way in which Pope Leo expressed 
the idea: 

“The Almighty therefore, has appointed the charge of the human race between two 
powers, the ecclesiastical and the civil, the one being set over divine, the other over 
human things. Each in its kind is supreme, each has fixed limits within which it is 
contained, limits which are defined by the nature and special object of the province of 
each, so that there is, we may say, an orbit traced out within which the action of each is 
brought into play by its own native right.” 

But Leo continues: 

“This distinction between Church and State, by the very nature of the two, requires 
cooperation as well, since eachi of these two powers has authority over the same subjects.”®8 

In such a separation of state and church, each has an educational responsibility, 


along with the primary responsibility of parents. Each of the three responsibilities 
may be fulfilled without infringement of the Constitution or of the policy of separa- 
tion. Such fulfillment requires neutrality under the law as between the state and 
different religions; but it does not preclude the state from impartial cooperation 
with the efforts of parents and religious groups to aid in the spiritual development 
of the people if complete freedom of individual conscience is maintained and no 
religion is given state preference. Indirect religious aid which may be argued to 
flow from such arrangements for bus travel as were involved in the Everson case, 
or free textbooks, or free lunches, or free medical services, for example, are not 
within the inhibitions of the First Amendment. The Federal Constitution is not 
thereby troubled. A friendly and cooperative attitude toward religion is entirely 
consistent with religious freedom. 


8 Parsons, op. cit. supra note 1, at 88-89, 90, 91. See also the following statement by the Com- 
mittee on Religion and Public Education, American Council on Education: “The core of meaning in the 
doctrine of separation of church and state we believe to be this: there shall be no ecclesiastical control of 
political functions; there shall be no political dictation in the ecclesiastical sphere except as public safety 
or public morals may require it.” THe ReELatTion oF RELIGION To PusLic EpucaTion—Tue Basic 
PrincipLes 25 (Nov. 1946), reprinted in 42 Reticious EpucaTion 129, at 145-146 (1947). 














RELIGIOUS EDUCATION IN THE SCHOOLS 


Russett N. SuLitivan* 


For many years, the courts have been trying to decide the appropriate relationship 
of the church and religion to the public schools and education. The dominant 
religious group in the community has usually pressed for the inclusion of some 
form of worship and religious education in the school system. This has ranged all 
the way from reading of the Bible as a morning exercise to direct support by tax 
funds of parochial schools. Since most of the programs express the will of the 
great majority of the citizens of the school districts, relatively few actions have been 
commenced to restrain or limit these programs. Further, since state constitutions 
have had the more specific provisions on the separation of church and state, few 
cases have reached the Supreme Court of the United States. 

Beginning shortly after the turn of the century, the churches, faced with a 
declining attendance at the Sunday school, urged the inclusion of religious education 
in the school program.” They argued that the secularization of public education 
results in inadequate preparation for life, for it ignores the important part which 
religion plays in the experience of individuals in the United States.? Separating the 
teaching of religion and religious ideals entirely from the public school system and 
assigning this important aspect of education to after-school time or to Saturday or 
Sunday leads the child to regard this aspect of his education as unimportant. Thus 
the purpose of the weekday church school is stated by the Vermont Council of 
Churches as follows: “To round out a more satisfactory educational experience of 
the pupil by guiding him in a discovery of the spiritual and Christian elements of 
life.”* The churches therefore insist that a satisfactory religious education program 
is one which is carried on in “public school time.”® ‘This is necessary if the child 
is to understand the essential unity of his education and the part which religion 


* Professor of Law, University of Illinois College of Law. 

2 “Parochial” as used in this article means all church schools and is not limited to the Roman 
Catholic schools. 

2 Mary D. Davis, WEEKDAY CLasses IN RELIGIous Epucation (U. S. Office of Education, Bull. No. 3, 
1941). 

®See THe RELATION OF RELIGION To PusLic EpucaTION—THE Basic PRINCIPLES, BY THE COMMITTEE 
ON RELIGION AND PuBLic EpucATION OF THE AMERICAN CouNCIL ON EpucuaTion (American Council on 
Education, 1946). Reprinted, 42 Reticious EpucaTion 129 (1947). 

* Quoted in Davis, op. cit. supra note 2, at 3. 

5“The term ‘Public School Time’ is used to designate the time children usually spend in the public 
schools. The term does not imply that school time belongs to the state; it does not imply that the state 
has authority to compel children to attend state schools; nor does it imply that parents may not send their 
children to schools other than state schools for part of, or for the entire, school time.” JERomeE C. 
Jackson AND CONSTANTINE F, MALMBERG, RELIGIoUs EDUCATION AND THE STATE 15 (1928), quoted in 
Tue Week Day Cuurcn Scoot 1 (Educ. Bull. No. 601, The International Council of Religious Educa- 
tion, Chicago, 1940). 
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plays in it. So runs the argument of the sponsors for the weekday church schools. 

The argument proved to be very persuasive. In 1946 weekday religious programs 
in schools were in operation in forty-six states, with an enrollment of over 2,000,000 
students in more than 3000 different communities. In some of these states there 
is specific statutory authority for the program, while in others reliance is placed on 
a ruling of the attorney general; in still others, action of local school boards has been 
permitted.” In 1940, classes were held in fifty-nine different communities in New 
York, twenty-nine in Minnesota, twenty-three in Ohio, eighteen in Illinois, and in 
lesser numbers in the remaining states.* A program so widespread clearly seerns 
a response to a felt need. 

What is this weekday church school? To this question there is no single answer, 
for there are about as many differences as there are participating school systems. 
There are some elements of similarity which can be described. Essentially there are 
three different time arrangements, known as “released time,” “dismissed time” and 
“free time.” “Released time” means that the time is included in the school day and 
that pupils are “released” from their regular school work for a class in religious educa- 
tion. Students who do not attend these classes continue with other school work. “Dis- 
missed time” describes the dismissal of the whole school from thirty to sixty minutes 
early one or two days a week in order that those who desire to do so may attend 
religious education classes.’ “Free time” means that the classes are conducted before 
or after school hours or on Saturday. Since the school cannot control the pupils’ 
use of free time and since it seems fairly clear that the school board may authorize 
the shortening of one or two school days per week, “released time” is the only 
program the legality of which is questioned. 

“Released time” classes may be conducted in church buildings, school rooms, or 
other buildings rented for the purpose. The essential characteristic of “released 
time” is that the pupil is released from his regular school work for a period of 
sixty minutes or less upon the written request of the parent. “Attendance is elective 
as far as initial choice of parents is concerned, but it is usually compulsory for all 
children whose parents have signed request cards for dismissal from school for 
religious education.”® The compulsory attendance makes the plan very attractive 
to church leaders, for it not only assures regular attendance of the pupils whose 
parents are anxious to have them in the classes, but it also induces other children to 
want to joint the classes. The advantages of “released time” are summarized as 
follows: 


1. It is regular and not subject to competing activities, as is any other time. Even 
Sunday, traditionally known as “church day,” is used for vacations and outings, for 
school and social activities. 

2. It makes regular religious training a part of the child’s week-day life. 

® 24 Int’L J. Reticious Ep. 36 (April 1948). 


™ Davis, op. cit. supra note 2, at 5-6. 81d. at 13. 


®° THe Week Day CuurcH ScHOOoL, op. cit. supra note 5, at 1. (Italics supplied.) 
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3. Many unchurched children thereby receive religious training. They want to go to 
the church with their schoolmates and ask their parents to sign release cards. In the 
city of Wichita, Kansas, fully one-third of the pupils are not receiving any other religious 
training.”° 

The advantages which inhere in the use of public school rooms for the program 
are not essential to the success of the classes. The primary element is the use of 
time during the school day. If the location of the school building makes the trip 
to a church long or hazardous because of dangerous street crossings, attendance will 
be improved by securing permission to teach in the school building. Heating costs 
are saved, although a nominal sum may be paid for the use of school rooms to 
forestall the criticism that public school money is being used for religious education. 
Discipline is simplified, for the pupils remain in the school environment. The classes 
receive their largest enrollments where all of the favorable conditions are present. 

A typical “released time” program was conducted in the Champaign, Illinois, 
public schools. The ministers of the community formed a Council of Religious Edu- 
cation to prepare a curriculum to be used in the schools. All denominations and 
faiths were invited to participate. The Champaign Board of Education gave its 
consent to the use of school rooms thirty minutes each week for religious education 
of grade school pupils." The council hired a teacher to teach the Protestant classes. 
The classes for Catholic and for Jewish children were taught by members of the 
clergy when there were sufficient children to make up a‘class. It is important to 
note that there were three class groups, one for the children of each major division 
of the religious community. The teachers were selected and approved by the council 
and received no payment from the Board of Education. 

The plan of operation was simple. The regular teachers during the school day 
explained to the children in their respective rooms that these classes would be offered 
and that children whose parents signed the cards would be released from regular 
classes to attend the religious education class thirty minutes per week. The cards 
were then distributed and the children were directed to take them home for their 
parents’ signature. When the signed cards were returned, the council was advised 
of the number in each room and the Protestant teacher then arranged the schedule 
of classes. On the day and at the hour the class was scheduled, the religious educa- 
tion teacher came to the classroom, and if most of the students had returned cards, 
the religous education class was taught in that room; the regular teacher and any 
pupils not wishing to attend retired to some other room in the building. Some 
rooms had 100 per cent participation in the class. During this period, the regular 


2° Td. at 15. 

22 The facts are summarized by the trial judge in the abstract of the record, p. 78, McCollum v. 
Board of Education, 396 Ill. 14, 71 N. E. 2d 161 (1947), 333 U. S. 203 (1948). Since there was no 
controversy over the plan, page references to the abstract will not be made for all of its details. The 
abstract of the record and all of the briefs in the case were supplied to the writer by Mr. John Franklin 
of the Champaign, Illinois, bar, counsel for the Board of Education. The briefs and discussions with 
Mr. Franklin contributed substantially to this paper. 
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teacher did not continue to teach the regular subject matter to the children under 
her direction, but she gave individual help to those who needed it. 

In the summer of 1945, this plan was challenged by the mother of a boy in the 
fifth grade of the Champaign schools. Mrs. Vashti McCollum sought a writ of 
mandamus to compel the Board of Education to discontinue the teaching of religious 
education in the schools and to prohibit the use of the school rooms for this purpose. 
She alleged that the plan set out above violated the Illinois statutes, the Illinois 
constitution, and the Fourteenth Amendment to the United States Constitution. She 
charged that the program amounted to sectarian religious instruction since there 
were separate classes for Protestants, Catholics, and Jews. Finally, she alleged that 
though voluntary on its face, the plan was compulsory because her son was the only 
one in the room who did not enroll in the classes and, being thus singled out from 
his fellows, he was coerced into joining the group. The classes, although voluntary 
in the first instance, became compulsory for the child after the parents had signed 
the request for release from regular school work for that period. 

Counsel for Mrs. McCollum relied heavily on Ring v. Board of Education,’ 
decided by the Illinois Supreme Court in 1910. In that case, the petitioner sought 
a writ of mandamus to compel the board of education to cause to be discontinued 
the reading of the Bible, singing of religious hymns, and reciting the Lord’s prayer 
as regular exercises in the public schools. Since these acts all took place in the 
regular school time in the regular schoolroom, all of the children participated in 
them. The petitioner, a member of the Roman Catholic church, insisted that this 
amounted to religious worship in violation of the state constitution. The majority 
of the court decided that the reading of the Bible is sectarian, for the school authori- 
ties used the King James version, which is unacceptable to Catholics, who use the 
Douay version. Both of these are sectarian in the eyes of the Jews. While the 
majority observed that Illinois was a Christian state and the majority of the people 
were Protestant, one of the purposes of the constitution was to protect minorities 
against compulsory conformance to the wish of the majority. On the question of 
compulsory participation in the exercises, Justice Dunn wrote: 


The Kentucky and Kansas decisions seem to consider the fact that the children of the 
complainants were not compelled to join in the exercises as affecting the question in some 
way. That suggestion seems to us to concede the position of the plaintiffs in error. The 
exclusion of a pupil from this part of the school exercises in which the rest of the school 
joins, separates him from his fellows, puts him in a class by himself, deprives him of his 
equality with the other pupils, subjects him to a religious stigma and places him at a 
disadvantage in the school, which the law never contemplated. All this is because of his 
religious belief. If the instruction or exercise is such that certain of the pupils must be 
excused from it because it is hostile to their or their parents’ religious belief, then such 
instruction or exercise is sectarian and forbidden by the Constitution. While some of 
these decisions tend to sustain the proposition that the reading of the Bible, prayer, and 
singing of hymns in accordance with the usual method of conducting devotional exercises 


28 245 Ill. 334, 92 N. E. 251 (1910). 
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in Protestant denominations may be required of the pupils of a public school against the 
protest and religious convictions of the pupils and their parents, we cannot assent to the 
reasoning on which such decisions are founded and apply it to the provisions of our 
constitution.'* 


The dissenting judges called attention to the provisions of the Ordinance of the 
Northwest Territory of 1787: “It is therein provided that ‘religion, morality, and 
knowledge being necessary to good government and happiness of mankind, schools 
and the means of education shall forever be encouraged.’”** Since the high moral 
values of the Bible are universal, its reading in the public schools should not, they 
argued, be banned by the court. The dissenting judges concluded that since the 
Bible was not necessarily sectarian, the decision in this question should be left to 
the local school boards and the state constitution should not be interpreted as 
denying that power to the local boards. 

Although the decision in this case seemed to the petitioner to support a judgment 
in her favor, other Illinois decisions had permitted some state aid to religion. The 
Illinois Supreme Court had early held that the state constitution was not violated 
by a school board which allowed the school building to be used for a religious 
meeting outside of school time.’® The financial aid was indeed slight, for it would 
be impossible to determine the amount of wear and tear on the schoolhouse caused 
by this meeting, and the aid was thought to come within the doctrine of de minimis. 
Attendance at the meeting was entirely voluntary; the state aid here was likened to 
the exemption of church property from taxation. This same rule was held applicable 
to the use of a part of a school building by a fraternal organization.’ 

Somewhat closer to the religious education classes in the schools is the rule of 
the University of Illinois, a state-supported school, which required all students to 
attend regular chapel exercises unless they were excused. A student who refused 
to ask to be excused was excluded from school for wilfully absenting himself from 
the chapel exercises. He was out of school for two years and then petitioned for a 
writ of mandamus to compel the university to permit him to return. Although a 
majority of the court refused the writ on the ground that the regulation was reason- 
able,’” much stress was laid on the remedy. Even assuming that the student had 
a right to return to school, the court thought that there was an insufficient showing 
that he wanted to attend and therefore mandamus was not proper. The concurring 
judges relied on the latter ground.’® 

The use of property of religious corporations for public purposes has been liti- 
gated a number of times in Illinois. In a school district predominantly Catholic, the 

18 Td. at 351, 92 N. E. at 256-257. 14 Td. at 355, 92 N. E. at 258. ; 

15 Nichols v. School Directors, 93 Ill. 61 (1879). 

16 Lagow v. Hill, 238 Ill. 428, 87 N. E. 369 (1909). 

*7 North v. Board of Trustees of University of Illinois, 137 Ill. 296, 27 N. E. 54 (1891). 

28 In McCormick v. Burt, 95 Ill. 263 (1880), the court refused to set aside a rule of a school board 


requiring the reading of the King James version of the Bible as a part of the morning exercises, because 
the plaintiff in a suit for damages failed to allege that the board acted wantonly or maliciously. 
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voters failed to approve a bond issue to build a school building. The board of educa- 
tion then rented the basement of the Catholic church for the public school. The 
priest held religious services in the one-half hour period prior to the school time. 
This arrangement was sustained, for the annual rental for the room was a reasonable 
fee and was therefore not an aid to religion, and there was no showing that students 
were compelled to attend the church services.® The Illinois Supreine Court also 
held that for the county commissioners to permit the Catholic bishop to build a 
chapel for religious services on land owned by the county as a part of its poor farm 
did not amount to an unlawful aid to religion.”° 

Since the State and the counties were slow to provide homes to which children 
could be committed by the juvenile courts, the county commissioners often contracted 
with religious organizations to pay for the care and education of delinquent chil- 
dren. At the homes, children whose religious belief or preference was the same as 
that of the religious order or denomination in charge of the school were required to 
attend religious exercises, and others were urged to do so. This arrangement was 
challenged in a series of taxpayers’ suits to enjoin payment of money under the 
contract. It was alleged that this amounted to an aid to religion. Although first 
held invalid, the practice was later approved.** The fees charged by the religious 
groups for the care and education of the child were so low that no profit could be 
made, so there was no financial aid to religion. It does seem clear, however, that 
the commitment to the school and compulsory attendance at religious exercises did 
interfere to some extent with the religious freedom of the children. 

The most obvious aid to religion is the tax exemption afforded religious property. 
That exemption becomes a particularly valuable asset when it extends to all prop- 
erty owned by the religious or charitable corporations rather than only to the prop- 
erty used for religious or educational purposes. Even this broad exemption the 
Illinois Supreme Court decided was not an aid to religion.” 

This was the state of the law in Illinois when People ex rel. McCollum v. Board 
of Education of Champaign came to trial in Champaign County. The residents of 
the county were sharply divided on the question, although the majority clearly 
favored the school board.?? Even those who believed that the program of the 


2° Millard v. Board of Education, 121 Ill. 297, 10 N. E. 669 (1887). 

2° Reichwald v. Catholic Bishop, 258 Ill. 44, 101 N. E. 266 (1913). 

*2In Cook County v. Chicago Industrial School for Girls, 125 Ill. 540, 18 N. E. 183 (1888), this 
practice was held invalid. Here, although the girls were committed to the defendant school, it had 
no property or staff, but the girls were cared for by St. Joseph’s Orphan Asylum and the Sisters of the 
Good Shepherd. Since the Industrial School did not exist as a separate organization, the payments to it 
would aid religion. Contra: Dunn v. Chicago Industrial School, 280 Ill. 613, 117 N. E. 735 (1917); 
Dunn v. Addison Manual Training School, 281 Ill. 352, 117 N. E. 993 (1917); Trost v. Ketteler Training 
School, 282 Ill. 504, 118 N. E. 743 (1918); St. Hedwig’s Industrial School v. Cook County, 289 Ill. 432, 
124 N. E. 629 (1919). 

*2 Garrett Biblical Institute v. Elmhurst State Bank, 331 Ill. 308, 163 N. E. 1 (1928). See also on 
the definition “f a religious corporation under Illinois statutes, Hamsher v. Hamsher, 132 Ill. 273, 23 N.E. 
1123 (1890). 

*° The writer was and is a resident of Urbana-Champaign and listened to and participated in“ con- 
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school board was unconstitutional or unwise regretted that the suit was brought in 
the name of an avowed atheist. The case was tried before the three judges of the 
circuit court en banc. Unfortunately, the trial at times seemed to be a trial of 
religion itself and not of the validity of this program in the Champaign schools. 
The judges, attempting to admit in evidence any material which might be relevant, 
permitted an extensive inquiry into the beliefs of the petitioner and of many of the 
other witnesses. 

The trial court found that the program was completely voluntary, that the use 
of the schoolrooms for the classes did not amount to financial support, and that the 
teachers were not paid by the school board. Even though the classes were sectarian, 
any group had equal access to the program and since no group was preferred, the 
system was valid. 

On appeal to the Supreme Court of Illinois, the decision of the trial court was 
afirmed.** The opinion concluded” that this was a voluntary program of religious 
education. These classes did not violate the freedom of conscience of anyone or of 
any group. Freedom of religion was intended to mean the right of an individual 
to believe as he wishes without interference by the state. The state recognizes no 
specific religion, but it does recognize religious ideals. Justice Thompson did not 
discuss the sectarian issue but assumed that aid could be given to religious education 
so long as all were afforded equal opportunity. The opinion does not recognize 
the difficulties facing a minority like the Jehovah’s Witnesses in securing approval 
of classes for the children of that sect. 

Within a month after the Illinois court decided the McCollum case, the United 
States Supreme Court handed down the opinions in the Everson case*® In that 
case the power of the board of education to pay the bus fares of school children 
who attend parochial schools as well as those who attend public schools was sus- 
tained. The board had authorized reimbursement to parents of money expended 
by them for the bus transportation of their children in regular busses operated by the 
public transportation system. It was admitted that the Catholic schools gave religious 
as well as secular instruction to their pupils. 

The opinion of Justice Black first rejects the argument that taxation to pay these 
bus fares of children who attend Catholic schools is not a public purpose. This 
proposition seems to be so well established by this time that it deserves no comment 
here. The second point in the majority opinion relates, of course, to the validity of 
the New Jersey statute and its application in this case under “the establishment 





siderable discussion of the merits of the lawsuit. For a time this was the principal topic of conversation 
in the community and the local newspapers. The Champaign-Urbana News-Gazette and The Urbana 
Courier daily carried complete summaries of the trial. Much of the testimony was printed verbatim. 
See these papers for September 10-14, 1945. 

**McCollum v. Board of Education, 396 Ill. 14, 71 N. E. 2d 161 (1947). One year earlier in 
Latimer v. Board of Education, 394 Ill. 228, 68 N. E. 2d 305 (1946), the Chicago “released time” 
religious education program was held valid. In that case, the classes were not held in the school buildings. 

% 1d. at 29, 71 N. E. 2d at 164. 

** Everson v. Board of Education, 330 U.S. 1 (1947). 
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of religion” clause of the First Amendment to the United States Constitution. Justice 
Black concluded that this clause was intended to erect “a wall of separation between 
church and state” and that this provision was made applicable to the states by the 
due process clause of the Fourteenth Amendment.’ There is no longer any doubt 
that all of the guaranties of the First Amendment have been brought within the 
due process clause of the Fourteenth.2* These are rights fundamental to a free 
people. Justice Black then stated the case for separation of church and state as 
follows:?° 


The “establishment of religion” clause of the First Amendment means at least this: 
Neither a state nor the Federal Government can set up a church. Neither can pass laws 
which aid one religion, aid all religions, or prefer one religion over another. Neither can 
force nor influence a person to go to or to remain away from church against his will 
or force him to profess a belief or disbelief in any religion. No person can be punished 
for entertaining or professing religious beliefs or disbeliefs, for church attendance or non- 
attendance. No tax in any amount, large or small, can be levied to support any religious 
activities or institutions, whatever they may be called, or whatever form they may adopt 
to teach or practice religion. Neither a state nor the Federal Government can, openly 
or secretly, participate in the affairs of any religious organizations or groups and vice 
versa. In the words of Jefferson, the clause against establishment of religion by law was 
intended to erect “a wall of separation between church and State.” 


Such unequivocal language would seem to lead to the conclusion that the New 
Jersey statute was invalid. The payment of bus fares of children to attend the 
Catholic schools does amount to an aid to religion, for it may be the factor which 
induces a parent to send a child to a Catholic school. The Justice, however, decided 
that the aid is not to religion but to the pupil and that bus transportation is like 
police or fire protection which is furnished to church and parochial schools. These 
distinctions are not very convincing.*® And the conclusions seem inconsistent with 
the quoted passage. Police and fire protection are provided for all persons and 
property without regard to the religious affiliations of the individual or property 
owner. Here bus fares are paid to parents who have sent their children to a Catho- 
lic school.** 


271d. at 14. In Adamson v. California, 332 U. S. 46 (1947), Justice Black in dissent insisted that 
the due process clause of the Fourteenth Amendment was intended to incorporate the first eight amend- 
ments. See appendix to the dissenting opinion, 332 U. S. 92. He argued very persuasively that the 
earlier cases had been based on a misunderstanding of the Fourteenth Amendment. In Palko v. Connecti- 
cut, 302 U. S. 319 (1937), Justice Cardozo had said that some of the provisions of the first eight amend- 
ments were incorporated into the Fourteenth and some were not so included. The following test for 
inclusion or exclusion was stated: “On which side of the line the case made out by the appellant has 
appropriate location must be the next inquiry and the final one. Is that kind of double jeopardy to 
which the statute subjected him a hardship so acute and shocking that our policy will not endure it? 
Does it violate those ‘fundamental principles of liberty and justice which lie at the base of all our civil 
and political institutions’?” 302 U. S. 328. 
‘  %8In Thomas v. Collins, 323 U. S. 516, 531, 533 (1945), Justice Rutledge discussed the application 
of the First Amendment in freedom-of-speech cases. 

2° Everson v. Board of Education, 330 U. S. 1, 15-16 (1947). 

8° Justices Jackson, Rutledge, Frankfurter, and Burton dissented. Justice Rutledge makes a strong 
case for complete separation of church and state and insists that the payment of bus fares is an aid to 
religion. 
1 Justice Jackson, dissenting, 330 U. S. 18, 25. 
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Justice Rutledge, dissenting, relied on Madison’s Remonstrance and the defeat of 
the Virginia “Bill Establishing a Provision for Teachers of the Christian Religion” 
and the enactment in Virginia of a “Bill for Establishing Religious Freedom,”*” 
to determine the meaning of the “establishment of religion” clause of the First 
Amendment. The debates on this clause of the Bill of Rights were so short, he 
argued, as to indicate that the essential issues had been settled in Virginia.** Ac- 
cepting this history, Rutledge concluded that the Amendment had for its purpose 
the complete separation of church and state.** If church and state are separated 
by a wall, then no state aid can be given to any religion or to all religions. 

The decision in the Everson case thus added the payment of bus fares of children 
who attend parochial schools to the purchase by the state of school books for 
children in similar schools,®° as practices sanctioned by the Court under the First 
Amendment. In both these situations the aid was given to the pupil and not to 
the schools. It might be argued that the aid is de minimis; but in the protection of 
the great guaranties of the First Amendment, the present Court has not been willing 
to accept this doctrine.*® 

In the McCollum case," the Champaign program of religious education was 
found by the Supreme Court of the United States to violate the principle of separa- 
tion of church and state. The precise basis for the result is impossible to determine. 
The Court emphasized that the property of the school was being used for religious 
purposes and that the compulsory attendance was a device to aid the religious 
classes. Justice Black states: 


Here not only are the State’s tax supported school buildings used for the dissemina- 
tion of religious doctrines. The State also affords sectarian groups an invaluable aid in 
that it helps to provide pupils for the religious classes through the use of the State’s 
compulsory public school machinery. This is not separation of Church and State.5% 


Justice Frankfurter in a separate opinion reviewed the history of the seculariza- 
tion of the public schools prior to the adoption of the Fourteenth Amendment.” 


*2 The Remonstrance and A Bill Establishing a Provision for Teachers of the Christian Religion are 
printed as an appendix to Justice Rutledge’s dissenting opinion 330 U. S. 63, 72. See also II THe 
Writincs oF JaMEs Mapison 183-191 (Hunt ed. 1gor). 

3 330 U. S. 42. 

** Jefferson’s famous phrase occurs in a letter he wrote January 1, 1802, to a committee of the Baptist 
Convention in the State of Connecticut as follows: “Believing with you that religion is a matter which 
lies solely between man and his God, that he owes account to none other for his faith or his worship, that 
the legislative powers of government reach actions only, and not opinions, I contemplate with sovereign 
reverence that act of the whole American people which declared that their legislature should ‘make no 
law respecting an establishment of religion, or prohibiting the free exercise thereof,’ thus building a wall 
of separation between church and State.” Savut K. Papover, THE CoMPLETE JEFFERSON 518-519 (1943). 
(Italics supplied.) 

®5 Cochran v. Board of Education, 281 U. S. 370 (1930). Justice Rutledge explained the result 
in this case on the ground that the petitioner did not squarely invoke the religion clause of the First 
Amendment. 330 U. S. 29, n. 3. 

°® Thomas v. Collins, supra note 28. 

®™ McCollum v. Board of Education, 333 U. S. 203 (1948). 

*8 Td. at 212. 

*° Ibid. Justices Jackson, Rutledge, and Burton joined in this opinion. 
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He made clear, however, that the decision does not have the sweep of complete 
prohibition of “released time” programs. Some forms of “released time” classes may 
be held to be constitutional. It is this which led Professor Corwin to forecast that 
the decision created “The Supreme Court as a National School Board.”*° 

The lone dissenter was Justice Reed, who pointed out that Jefferson, when faced 
with a similar problem at the University of Virginia, believed it proper for religious 
exercises to be conducted in a building of the University.*! The opinion refers to 
the fact that both the United States Military Academy and the United States Naval 
Academy provide chapel and at the Military Academy attendance at religious services 
is compulsory.*” The use of the property of the school places no heavy burden on the 
taxpayer and in the Champaign case attendance at the classes was voluntary. 

In the Everson and the McCollum cases, members of the Court disagreed on the 
history—that is, the meaning—of the phrase “establishment of religion” in the First 
Amendment. 

It may be worth while to review decisions of a few state courts on various aspects 
of the problem.** The questions involved range all the way from hiring Catholic 
teachers for a public school to complete tax support for a church school. For ex- 
ample, a school board may hire a teacher regardless of religious belief and that 
teacher, it has been held, if a member of a religious order, may wear the garb of her 
order in the classroom,** despite the argument that the wearing of the garb is an act 
of religious worship which carries sectarianism into the classroom. There are 
conflicting decisions on whether reading of the Bible in the public schools is illegal 
because it constitutes sectarian instruction.*® Payments by the state to religious 
organizations for the care and education of orphans or the hospital care of persons 
with contagious disease have also resulted in conflicting decisions.** Although state 


“° Corwin, The Supreme Court as National School Board, supra; see also 23 THoucur 665 (1948). 
In addition to the practical problem created by the decision, Professor Corwin finds the historical data 
to lead to a contrary conclusion. He reads the history to prove that it was the intention of the amend- 
ment only to prevent the preference of one religion over another. 

“* 333 U. S. 245, n. 11. See also the Regulations of the University of Virginia: “One of its larger 
elliptical rooms on the middle floor shall be used for annual examinations, for lectures to such schools 
as are too numerous for their ordinary school room, and for religious worship, under the regulations 
allowed to be prescribed by law.” Saut K. Papover, THE CoMPLETE JEFFERSON 1111 (1943). 

‘2 Id. at 254, n. 30. 

“® Many of the state cases turn on particular provisions of state constitutions. They are used here 
only to indicate the trends in the states. 

“* Gerhardt v. Heid, 66 N. D. 444, 267 N. W. 127 (1936); Hysong v. School Dist. of Gallitzin 
Borough, 164 Pa. 629, 30 Atl. 482 (1894). 

*5 Tilegal: Herold v. Parish Board of School Directors, 136 La. 1034, 68 So. 116 (1915); Weiss v. 
District Board, 76 Wis. 177, 44 N. W. 967 (1890); Ring v. Board, supra note 12. Contra: Kaplan v. 
Independent School District, 17x Minn. 142, 214 N. W. 18 (1927). 

“© Payment valid: Bradfield v. Roberts, 175 U. S. 291 (1899); Quick Bear v. Leupp, 210 U. S. 50 
(1908), Illinois cases supra note 21. Contra: Nevada Orphan Asylum v. Hallock, 16 Nev. 373 (1882); 
Collins v. Kephart, 271 Pa. 428, 117 Atl. 440 (1921); State v. Frazier, 102 Wash. 369, 173 Pac. 35 
(1918). In the Quick Bear case, the United States Supreme Court held valid the payment of money 
from Indian trust funds to certain Catholic Sisters for tuition for the education of Indians on reserva- 
tions. The Court assumed that regular appropriations might not be made to these organizations, but 
the trust funds were believed to be in a different category, even though they were held in the Treasury. 
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payment of the cost of transportation to attend Catholic schools has been approved** 
in accord with the Everson case, the cost of tuition at a church school, it has been 
held, may not be borne by the state or school district.“ This was so even though 
the public school in the district was closed and tuition had to be paid for pupils to 
attend school in another district.*® Since these funds were used to reimburse par- 
ents for money paid for the education of their children, it could well be argued in 
line with the Everson case that this was aid to the child and not aid to religion. 

The “released time” religious education program has been litigated in a group of 
cases in New York. It was first enjoined,” even though classes were not held in the 
school buildings, but subsequently “released time” classes were permitted under 
regulations promulgated by the Commissioner of Education.** California had like- 
wise sustained classes which were held away from school buildings, even though the 
school teachers did participate in the distribution of cards for the classes and in 
assigning the children to the correct hour and place for the classes.°? The California 
court recognized that the religious education was sectarian: 


As the plan operates, children are segregated according to the preferences expressed 
by their parents regarding religious instruction, transported from the school grounds to 
places arranged for by the Interfaith Committee, and there taught the doctrine of the 
church to which they have been assigned.** 

If the state can support children in sectarian orphanages, transport them to 
parochial schools, and release them from a part of the regular school time for sec- 
tarian religious education, the next question is whether it may use tax funds to 
support sectarian schools or colleges. Many states have specific constitutional pro- 
visions which prohibit any appropriation for any sectarian purpose. These have 
been held to prevent financial aid to any church or private school.* ‘Two cases 
merit consideration. An Iowa board of education discontinued the use of a 
separate public school building and leased a part of the parochial school building 
for public school purposes. In one room an allegedly public school was conducted, 





The Court said: “Some reference is made to the Constitution, in respect to this contract with the 
Bureau of Catholic Indian Missions. It is not contended that it is unconstitutional, and it could not be.” 
210 U. S. 50, 81 (1908). 

“7 Bowker v. Baker, 73 Cal. App. 2d 653, 167 P. 2d 256 (1946). Contra: Judd v. Board of Educa- 
tion, 278 N. Y. 200, 15 N. E. 2d 576 (1938). 

“8 Synod of Dakota v. State, 2 S. D. 366, 50 N. W. 632 (1891); Hlebanja v. Brewe, 58 S. D. 351, 
236 N. W. 296 (1931). 

“° Hlebanja v. Brewe, supra. 

5° Stein v. Brown, 125 Misc. 692, 211 N. Y. Supp. 822 (1925). 

51 Lewis v. Graves, 127 Misc. 135, 215 N. Y. Supp, 632 (1926), 219 App. Div. 233, 219 N. Y. Supp. 
189 (1927), 245 N. Y. 195, 156 N. E. 663 (1927). Reading of the Bible in New York schools was like- 
wise sustained in Lewis v. Board of Education, 258 N. Y. 117, 179 N. E. 315 (1932). 

58 Gordon v. Board of Education, 78 Cal. App. 2d 464, 178 P. 2d 488 (1947). 

58 1d. at 465, 178 P. 2d at 489. (Italics supplied.) 

5 Atchison, T. & S. F. R. R. v. Atchison, 47 Kan. 712, 28 Pac. 1000 (1892); Williams v. Board of 
Trustees, 173 Ky. 708, 191 S. W. 507 (1917); Jenkins v. Andover, 103 Mass. 94 (1869); In re Opinion 
of the Justices, 214 Mass. 599, 102 N. E. 464 (1913); Public School District v. Taylor, 122 Neb. 454, 


240 N. W. 573 (1932). 
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but in the other room a parochial school was held. The school was really divided 
with grades one to five in one room and grades six through eight in the other. Both 
rooms were taught by Catholic sisters, one of whom was the public school teacher; 
the other was not supported by tax funds. Religious services were conducted before 
school began in the morning, but there was no religious education during the 
regular school period. It was contended that attendance at the religious service was 
voluntary, but the children were marched in a group to the church for that period 
of worship. The board of education approved the selection of the teachers and 
supervised the curriculum and the expenditures. This arrangement was held to 
constitute an abandonment of the public school and public appropriation to a 
parochial school, and to violate the state constitution.” The court thought that 
though the church service was voluntary in plan, it would be compulsory in effect. 


Conceding for argument’s sake, that such attendance was voluntary, in the sense that 
no requirement or command was laid upon non-Catholic pupils to attend or take part 
in such exercises, yet, surrounded as they were by a multitude of circumstances all leading 
in that direction, impelled by the gregarious instincts of childhood to go with the crowd, 
and impressed with a sense of respect for their teachers, whose religious principles and 
church affiliation were unceasingly pressed upon their notice by their religious dress 
and strictly ordered lives, could a reasonable person expect the little handful of children 
from non-Catholic families to do otherwise than to enter the invitingly opened door of 
the church, and receive, with their companions, the instructions there given? That these 
conditions show any real or substantial removal of the objectionable features which 
differentiates this school from the public school provided for by law, we cannot admit. 
When we speak of these matters as objectionable, it is not because of any danger of injury, 
moral or religious, to children of another faith, but because they cannot be tolerated in 
public schools without infringing upon the common right of every citizen, whatever his 
faith, to rear his own children in his own way, so long as he keeps within the law.*® 


The court accepted fully the Jeffersonian doctrine of complete separation of church 
and state: 


If there is any one thing which is well settled in the policies and purposes of the 
American people as a whole, it is the fixed and unalterable determination that there shall 
be an absolute and unequivocal separation of church and state, and that our public school 
system, supported by the taxation of the property of all alike—Catholic, Protestant, Jew, 
Gentile, believer, and infidel—shall not be used, directly or indirectly, for religious instruc- 
tion, and above all, that it shall not be made an instrumentality of proselyting influence 
in favor of any religious organization, sect, creed, or belief. So well is this understood, 
it would be a waste of time for us, at this point, to stop for specific reference to authori- 
ties or precedents, or to the familiar pages of American history bearing thereon.5* 


This opinion is an excellent summary of the arguments against any state support 
of a church school. 
A contrary result was reached in a fairly recent case in Indiana.5* The parochial 


55 Knowlton v. Baumhover, 182 Iowa 691, 166 N. W. 202 (1918). 
58 1d. at 699, 166 N. W. at 205. 57 Id. at 704, 166 N. W. at 206-207. 
58 Johnson v. Boyd, 217 Ind. 348, 28 N. E. 2d 256 (1940). 
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schools of Vincennes were about to be closed during the depression for lack of funds. 
The priests went to the school board and informed the board that they could no 
longer maintain the schools and had decided to close them. The school buildings 
were then offered to the board for use as public schools. The board accepted the 
offer and the parochial schools were incorporated into the public school system. The 
board then hired as public school teachers Catholic sisters and lay brothers who 
were recommended by the church. The curriculum of these schools was then made 
to conform to that of the other public schools, and no sectarian teaching was per- 
mitted during the regular school hours. The city of Vincennes was divided into 
school districts and children attended the school in the district in which they lived. 
Catholic children were not required to attend the district school but were permitted 
to continue at their own schools. Before school each morning all of the Catholic 
children were “caused” to attend mass in the adjacent church. Thus, the parochial 
school was continued for Catholic children, taught by the same teachers who had 
previously been assigned by the church, but the school board was nominally in 
control of the school and all the expenses were met from tax funds. The court 
sustained this arrangement on the ground that the board of education controlled the 
schools and that there was no religious instruction during school hours. The final 
decision on the hiring of teachers rested with the board. The fact that all of the 
teachers were the recommended Catholic sisters and lay brothers who wore the 
robes and garbs of their orders was irrelevant. On the question of attendance at 
the morning religious exercises the court said: 


The findings do not disclose by whom the children were “caused” to attend. The finding 
does disclose that the service was said to be voluntary. Since the children in question 
were children of Catholic parents and the service was voluntary and not within the 
school hours we fail to see that this amounts to sectarian teaching within the schools or 
that it could be held to make the schools parochial schools rather than public ‘schools. 


It is especially interesting that the court recognized that only Catholic children were 
in attendance at these schools and therefore that the voluntary service was probably 
attended by all. The very segregation of children in the public school system on 
the basis of religion would seem sufficient reason for invalidating this arrangement. 

The foregoing summary of some of the state decisions on the separation of re- 
ligion and the public schools shows that there is no unwavering support for the 
complete separation of church and school. Even under express state constitutional 
provisions some inroads were made. Thus reading the Bible in the schools was 
or was not constitutional; support for church hospitals or church schools was or was 
not within the power of the state or Federal Government; and finally a school 
district in Indiana could incorporate a parochial school into the public school system, 
but in Iowa this could not be done. It is fair to say that the policy of the states 
has not been clear and convincing. Although secularization of education progressed 


5° Id. at 372, 28 N. E. 2d at 266. 
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markedly in the last century, the state experience does not lead necessarily to the 
result in the McCollum case. 

The policy of the states being doubtful, the historical argument must be examined. 
Justice Rutledge was convinced in the Everson case that the First Amendment was 
intended to make complete the separation between church and state; therefore, when 
it was incorporated into the Fourteenth Amendment, it prevented the state from 
paying bus fares of children to attend parochial schools or from authorizing the 
use of school time in school buildings for religious education. As previously indi- 
cated, he relied heavily on the writings of Jefferson and Madison, especially on 
Madison’s Remonstrance. The enactment of a “Bill for Establishing Religious Free- 
dom” in Virginia in 1786, which had been sponsored originally by Jefferson and 
for which Madison led the successful fight against the opposition led by Patrick 
Henry, was in the judgment of Justice Rutledge the basis of the “establishment of 
religion” clause of the First Amendment. ‘This clause was then intended to pre- 
vent aid to one religion or to all religions. 

Justice Frankfurter in his McCollum opinion® referred with approval to Justice 
Rutledge’s dissent in the Everson case, and then proceeded to recount the history of 
the:secularization of the public school prior to the adoption of the Fourteenth Amend- 
ment. He concluded that “by 1875 the separation of public education from church 
entanglements, of the State from the teaching of religion, was firmly established in 
the consciousness of the nation.”*? The meaning of the constitutional provision 
should be determined not only with reference to the intention of the framers of 
the Amendment but also with reference to the development of the meaning which 
the language came to have in succeeding decades. 

Counsel for the school board in the McCollum case argued persuasively that the 
clause did not have the broad meaning attributed to it by these justices.** Counsel 
pointed out that eight members of the Virginia Senate objected to ratification of the 
Amendment because its meaning was too restricted, saying: 


The third amendment recommended by Congress does not prohibit the rights of 
conscience from being violated or infringed; and although it goes to restrain Congress 
from passing laws establishing any national religion, they might, notwithstanding, levy 
taxes to any amount for the support of religion or its preachers; and any particular 
denomination of Christians might be so favored and supported by the general government, 
as to give it a decided advantage over the others, and in the process of time render it 
powerful and dangerous as if it was established as the national religion of the country.®* 


Counsel then set out in their brief the successive changes in language of the clause 
here in question, in all of which the emphasis certainly was on the prohibition 
against setting up a national religion. The language of the Amendment went 


*° Everson v. Board of Education, 330 U. S. 1, 33-41 (1947). 

*1 McCollum v. Board of Education, 333 U. S. 203, 212 (1948). 

2 7d. at 217. 

°8 Brief for Appellees in the McCollum case, pp. 24-101. 

*4 71d. at 52-53, quoting from JourNAL oF VirciINiIA SENATE, 1789 61-64 (1828). 
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through the following evolution: “nor shall any national religion be established,”® 
“no religion shall be established by law, nor shall the equal rights of conscience be 
infringed,”®* “Congress shall make no laws touching religion,”®’ “Congress shall 
make no law establishing religion, or to prevent the free exercise thereof, or to 
infringe the rights of conscience,”®* and finally, “Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof.” 
Since the final draft was approved without debate in the House, it may be assumed 
that the changes amounted to differences in language without altering substantially 
the meaning. The first draft certainly was directed at the evils of an established 
church. It seems to me that it would be entirely reasonable to construe the clause 
as urged by the school board. 

I find the historical arguments unconvincing. There seems to be no clear indica- 
tion that the clause in question was intended to exclude all religious education in 
the schools of the country. Indeed, since the clause was applicable only to the 
National Government, which did not support schools, I feel quite certain that the 
application to the facts of the McCollum case was not within the contemplation of 
the Congress or of the states whose ratification incorporated the clause in the Consti- 
tution.” That, of course, does not answer the constitutional question. It does, how- 
ever, lead me to conclude that the question cannot be answered satisfactorily by 
attempting to discover what the language was intended to mean in 1789.” 

Other clauses of the First Amendment have been extended to new situations in 
recent years. Only in 1940 was the freedom-of-speech protection thrown around 
picketing in a labor dispute.” Although there is some doubt about the scope of 
that protection,” it is clear that picketing is now considered “speech” or “press” for 
the purpose of the First Amendment. The power of a court to punish as contempt 
publication of articles critical of the court which are intended to influence the judge 

®5T ANNALS OF Conc. 434 (Gales ed., 1834). 

°° 7d. at 729. See the debates on this version beginning on p. 729. “Mr. Madison said, he appre- 
hended the meaning of the words to be, that Congress should not establish a religion, and enforce the 
legal observation of it by law, nor compel men to worship God in any manner contrary to their con- 
science.” Id. at 730. 

°7 Id. at 731. °8 7d. at 766. °° Id. at 913. 

7° See Corwin, The Supreme Court as National School Board, supra; Pfeffer, Religion, Education and 
the Constitution, 8 Law. Guitp Rev. 387 (1948). Pfeffer concludes that the historical debate is in- 
conclusive. He points out that the defeat of the 1875 proposed amendment to the Constitution to limit 
the power of the states in using state funds for religious purposes was partly attributable to the belief that 
protection in state constitutions was adequate. Id. at 393. 

™In an editorial the American Bar Association Journal printed an immoderate criticism of the 
decision in the McCollum case. The editorial singled out the fact that Mrs. McCollum was an atheist 
seeking the aid of the court and said: “Two hundred years ago, a woman like Mrs. McCollum would 
have been prosecuted as an infidel and heretic. Today she sought and obtained the aid of a judicial 
decree to suppress the teaching which was the very genesis of the freedom which she exercises for 
herself by trying to take it away from others.” The Journal resolves the historical conflict by accepting 
the construction of the First Amendment urged by the school board. 34 A. B. A. J. 482, 483 (1948). 

72 Thornhill v. Alabama, 310 U. S. 88 (1940). 

7 Picketing may be enjoined if there is a history of violence. Milk Wagon Drivers Union v. 


Meadowmoor Dairies, 312 U. S. 287 (1941), or if there is no “economic nexus” between the labor 
dispute and the place picketed. Carpenters Union v. Ritter’s Cafe, 315 U. S. 722 (1942). 
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in the decision of a pending case has been greatly restricted.* The basis of this 
limitation is, of course, an extension of the freedom of speech and of the press 
under the Amendment. A reading of the opinions in some of the Jehovah’s Wit- 
nesses cases’> will reveal the zealousness of the Court in protecting an unpopular 
minority in its right to the “free exercise” of its religion, and of its evangelistic 
activities. The reversal in the flag-salute case permitted the children of this sect 
to attend school without saluting the flag and repeating the pledge of allegiance, 
because these practices are contrary to their religious belief. In the restrictive cove- 
nant cases’? another step was taken to extend constitutional rights of individuals, 
this time under the equal protection clause of the Fourteenth Amendment. The 
whole course of decision in recent years demonstrates that in the area of freedom of 
speech, press, and religion, the Court not only is unwilling to permit any presump- 
tion of constitutionality of state legislation but rather presumes that any action which 
might tend to interfere with these basic freedoms is unconstitutional. In the light of 
this doctrine, the McCollum case fits into the pattern. The Everson case is less 
understandable, for it appears to be a departure from the presumption. 

Even though the McCollum case does conform to this sequence of decisions, there 
still remains the question of policy. Since briefs amici curiae were filed by the 
American Unitarian Association, the Synagogue Council of America and National 
Community Relations, Advisory Council, The American Ethical Union, The Joint 
Conference Committee of the Southern Baptist Convention, The Northern Baptist 
Convention and The National Baptist Convention, the American Civil Liberties 
Union, and The General Conference of Seventh Day Adventists, in support of 
Mrs. McCollum, one might conclude that this “released time” movement was un- 
popular. Briefs supporting the school board were filed by the Attorney General of 
Illinois and by The Protestant Council of the City of New York. The weekday 
religious education program was not, however, an unpopular movement, for it has 
grown steadily through the years. The adoption by over 3000 communities in 
forty-six states denotes a popular appeal. The school boards and the parents in those 
communities believed that these classes contributed to the education of their chil- 
dren. 

Complete secularization of the public school fails to provide an adequate educa- 
tion in the bases of our moral and ethical concepts. Religion does contribute at 
least these ideals to society. Probably never in the history of the world have these 
ideals been needed more—the lack of them has made of the world an armed camp, 


74 Bridges v. California, 314 U. S. 252 (1941); Pennekamp v. Florida, 328 U. S. 331 (1946); Craig 
v. Harney, 331 U. S. 367 (1947). 

™® For example, the group of cases including Jones v. Opelika, Murdock v. Pennsylvania, etc., which 
are in 319 U. S. beginning at 103 (1943). This group of cases is especially interesting because they had 
been decided the other way the year before. The reversal came as the result of the resignation of 
Justice Byrnes and the appointment of Justice Rutledge. Jones v. Opelika, 316 U. S. 584 (1942). 

7 Board of Education v. Barnette, 319 U. S. 624 (1943), reversing Minersville School District v. 
Gobitis, 310 U. S. 586 (1940). 

™7 Shelley v. Kraemer, 334 U. S. 1 (1948). 
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and the “cold war” is an ever present reality. Tolerance, love of fellow men, 
kindness, responsibility for the welfare of others are values which should be kept 
before our children in the school years. The religious education classes make a 
contribution, however small, to that end. 

On the other hand, classes in public schools which are segregated according to the 
religious preference of the parents do constitute a divisive force among the children. 
The child of one of my friends brought home from school a blank to be signed, 
requesting that the child be released from school to attend the religious education 
class. In discussing the proposal, the child asked this question: “Daddy, what is a 
Jew?” That question was prompted by the announcement that there would be 
separate classes for Jews in the system. Perhaps that question gave the father an 
opportunity to tell the child that the only difference is one of religion and to teach 
tolerance of the beliefs of others, but it may be that this division in the public 
school created in the mind of the child the notion that there is something different 
about Jews. If the latter be true, then it contributed to one of the serious ills of 
humanity. Thus sectarianism may defeat the main purpose of religious education in 
the schools. The various churches do wish to use the time to teach the religious 
ideas of the denomination or group.”® One of the principal objections is that the 
program will always be under the control of the dominant group in the community, 
and small and unpopular minorities will be excluded. For example, in the Mc- 
Collum case the evidence showed that the board opened the schools to any group, 
but the teacher and the curriculum would have to be approved by the Council of 
Religious Education. Further, the smaller sects could not afford to pay the expenses 
of separate classes. These factors prevent an equal opportunity to all and run 
counter to the fundamental assumption that the free public schools are available 
to all children in the community without any discrimination. There seem to be, 
therefore, strong policy arguments either to support or to challenge the decision 
in the McCollum case. 

One of the principal criticisms of the case stems from its indefiniteness. Just 
what did the Court decide? The simple answer is that the system in the Champaign 
schools exceeded the constitutional authority of the state. One might conclude 
that the use of tax funds to assist the program was the controlling factor. Classes 
conducted outside the school buildings would then be lawful so long as no public 
money was used to assist. In the McCollum case the only financial aid given was 
in the preparation of the request cards and the use of heat and light of the school 
buildings. If this is the critical fact, then outside of school hours churches and 
religious groups could not be given permission to use school buildings, for even 
though a rental is paid the use does aid religion. Under such an interpretation the 
Y. M. C. A. in my university, which is tax supported, could not use the university 

*®In the McCollum case, the Protestant teacher testified that she tried to teach those elements common 


to all of the denominational groups. Her teaching would not have been satisfactory to the Jews nor to 
the Jehovah's Witnesses. 
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auditorium for a vesper service. But in the sound-truck case,”® a Jehovah’s Witness 
was using a public park for a religious speech and the state was held without power 
to prevent it. That is, not only may public property, presumably tax supported, be 
used for religious purposes, but its use for such purposes must be permitted. Cer- 
tainly that is some aid to religion. I cannot conclude that the Court meant to elimi- 
nate entirely religious meetings in school buildings. 

Another possibility is that the use of compulsory school attendance asa device 
to induce children to attend classes in religion made the Champaign program unlaw- 
ful. Children are compelled by state law to attend school. During the assigned 
period they were released from regular classes to attend the religious education 
classes. If they did not attend those classes they were required to participate in other 
school work. They were satisfying their obligation to the state of compulsory 
school attendance while in the religious classes. I am convinced from the reports 
of the International Council of Religious Education that the compulsory attendance 
during school time is prized as one of the chief assets of the program, for it in- 
creases the number of children in the classes. One might argue, then, that the truant 
officer enforces attendance and that this feature is unlawful. The difficulty with 
this argument is that children may satisfy their obligation to attend school by their 
presence in a parochial school. Furthermore, a state may not require that the child 
secure his education ina public school.8° The very purpose of sending a child to a 
parochial school is to provide religious education. If the compulsory attendance 
feature of the McCollum case invalidates the program, it would seem that a child 
could not be compelled to attend any church school. 

Justice Frankfurter in his concurring opinion made clear that not all “released 
time” religious education is outlawed. He found in the McCollum case enough 
factors to balance the scale against its validity. Does this mean that the court has 
now become a national school board? 

Many other questions are raised by the Everson and McCollum cases. If the 
state cannot permit religious education in the public schools, and if it can buy the 
school books and pay transportation costs to attend a parochial school, may the state 
permit a school district to pay the tuition of a child to attend a parochial school? 
This constitutes aid to the child and not to religion. If the Constitution permits 
the payment of tuition, each church group will establish its own school (in com- 
munities where the church is sufficiently strong to get political support) and receive 
tax funds through the tuition payments of its pupils. If, however, the Constitution 
prohibits the payment of tuition to a church school, why can Congress provide for 
the payment of tuition and subsistence for a veteran who attends a church school 
to prepare for the ministry? Surely this aids religion in a very direct way. Under 
the G. I. Bill the tuition is paid to the school, and in some divisions of colleges 


7° Saia v. New York, 334 U. S. 558 (1948). 
*° Pierce v. Society of Sisters, 268 U. S. 510 (1925). 
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the tuition is high enough to afford a profit.8* The compulsory religious services 
at the Military and Naval Academies also aid religion. The armed services believe 
that religion preserves many values for soldiers, sailors, and marines, and provide 
chaplains who are classified according to their faiths. Men in the services during 
the late war reported that the chaplains made great contributions to the morale and 
effectiveness of the troops. However valuable this program, it does amount to 
government aid to religion, although no preference is accorded to any particular 
religion. 

These examples are included to explain the bewilderment of school officials and 
their inability to determine the legality of school religious education classes which 
differ from the facts in the McCollum case. “Released time” programs are reported®” 
as continuing in New York, Indiana, Maine, South Carolina, New Jersey, and 
Virginia. A number of large city school systems have interpreted the decision to 
permit their plans to continue.** The assumption is that the McCollum case only 
outlawed plans which make use of school buildings, school funds for the printing 
of cards, or the “machinery of operation” of the school system. If a parent may 
validly request that his child be excused from class to take a music lesson from a 
private teacher one-half hour weekly, these schools believe that the parent may 
likewise request that the child be permitted to attend a religious education class 
during school hours. The continuation of these classes accords little weight to that 
part of the Court’s opinion which emphasized that the use of the compulsory school 
attendance in the McCollum case was one ground for the decision. The fact that 
many weekday religious education programs are being continued in spite of the 
decision evidences a strong desire in many communities to provide this educational 
experience for their school children. 

I have been able to find references to only two cases on this question, one in 
Missouri and one in New York, decided since the McCollum case.8* In the report 
of the New York case, the judge stated that since at least five of the United States 
Supreme Court justices had said that “released time” programs were not unconstitu- 
tional per se, and since the New York plan differed substantially from the Cham- 
paign plan, he believed that the New York plan was valid. The Missouri court 
reached the opposite result. These decisions illustrate the difficulties facing state 
courts in interpreting the McCollum opinion. 

The Champaign schools discontinued “released time” for the classes and the 


811 have visited law schools for the American Bar Association which made a profit from student fees. 

82 McClure, They Want Weekday Religious Education, 25 Int’ J. Rexicious Ep. 7 (Sept. 1948). 

88 Ibid. New York, Chicago, Cincinnati, Dayton, Toledo, Indianapolis, Boston, Pittsburgh, Minneap- 
olis, St. Paul, Spokane, and Los Angeles. ; 

* Balazs v. Board of Education of St. Louis, Circuit Court, St. Louis, Mo., decided May 25, 1948. 
Cited by Pfeffer, Religion, Education and the Constitution, 8 Law. Guitp Rev. 387, 398 n. 138 (1948). 
The court held that the “released time” programs in St. Louis did not differ sufficiently to lead to a 
different result. In New York a contrary result was reached in a suit begun by Joseph Lewis, President 
of the Freethinkers Society, who was plaintiff in the cases cited in note 51 supra. Lewis v. Spaulding, 
193 Misc. 66, 85 N. Y. S. 2d 682 (Sup. Ct. Albany Co., Nov. 12, 1948). 
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Council of Religious Education began a “free time” program after school hours. 
Interestingly enough, the Council rented a school room or two for the classes, indi- 
cating a belief of counsel for the board that the decision did not necessarily invali- 
date the use of school buildings for this purpose. I have no enrollment figures for 
the Champaign plan, but in the sister city of Urbana, where my children attend 
school, the after-school hours have not been as popular as were the “released time” 
hours. In Alabama ministers and laymen are developing a religious emphasis 
program in Pine Hill High School. Religion comes into the school through the 
regular courses, chapel lectures, and student forums.*® In Anderson, Indiana, the 
Council of Weekday Religious Education is continuing its classes in a mobile unit 
parked outside school buildings and in nearby churches.*® Apparently the Council 
interprets the McCollum case as applying primarily to the place of holding classes. 
These instances are illustrative of the community support for some kind of weekday 
religious education. 

It is impossible to come to a clear-cut, rational conclusion on this subject. Al- 
though the movement for complete secularization of the schools had progressed a 
long way prior to Everson and McCollum, the line of decision had been at best 
wavering, and even in the states with relatively specific constitutional provisions, 
some religion had been permitted in the public schools. The resort to history is 
equally unsatisfactory. Proponents of either view of the intention of the framers 
of the Amendment can find ample support. The language of the Constitution, 
however, is not static, but must be read in the light of the conditions existing at the 
time. The great guaranties of the First Amendment have been extended to new 
situations; so there has been a gain in individual freedom. If the freedom of 
religion includes freedom from religion, then the McCollum case is consistent with 
this development, but the Everson case deviates from the pattern. 

A strong argument can be made that an education without religion gives a one- 
sided picture of our society. The contributions of religion to morals and ethics 
cannot be measured. Since religion is encouraged by many devices, such as tax 
exemption of property used for religious purposes, that policy would be advanced 
by religious education in the schools. On the other hand, the segregation of 
children in the schools by sects divides and stimulates misunderstanding and 
hostility toward those of a different religion. As this stems from the public school 
system, which should serve as the primary agent in unifying our people, it dis- 
courages the very attitude of tolerance and charity it seeks to inculcate. I believe that 
the losses to our democratic society from classes so closely integrated into our 
public school system outweigh the gains to the children enrolled. This accords 
with the policy of extending freedom of speech and religion, for it makes religious 
education and worship depend on the free choice of the individual and leaves it 


85N. Y. Times, April 18, 1948, §1, p. 55, col. 1. 
8°N. Y. Times, May 23, 1948, §1, p. 47, col. 1. 
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uncoerced by the subtle compulsions which induce conformance to the group 
pattern.®” 

Surely the First Amendment, as incorporated in the Fourteenth, means at least 
that no state can use tax funds to support church schools directly. Compulsory 
attendance at a religious exercise would also seem to be forbidden. At the other 
extreme, undoubtedly the schools can teach the history of religion and religious 
ideas. It may be that the conflicts between these extremes could safely be left for 
solution at local levels. The court in the McCollum decision resolved the conflict 
for the Champaign School Board. I hope that in subsequent cases the meaning of 
the “establishment of religion” clause will be made clear. 


®7 Note the quotation supra note 10: “They want to go to the church with their schoolmates and ask 
their parents to sign release cards.” 








RELIGION AND FEDERAL AID TO EDUCATION 


WiuuiaM A. MirtcHeLi* 


One of the most controversial questions which has beset the advocates of federal 
aid for the primary and secondary schools of the country has been whether non- 
public schools should be aided, and if so by what procedure and to what degree. 
The political record of the attempts to secure federal aid for primary and secondary 
education indicates rather clearly the nature and extent of these difficulties. Pro- 
visions dealing with this issue have been on several occasions of sufficient weight to 
tip the scales of political fortune. At times the positions of important groups on 
this question have become so inveterate as to make a solution by compromise 
appear impossible. 

The advocates of federal aid for primary and secondary education have frequently 
called attention to the crucial nature of the provisions relating to aid for non-public 
schools and to the strength of the opposing forces which arrayed themselves on this 
issue. For example, Senator Blair, whose bill restricted the use of federal funds to 
non-sectarian public schools, in 1890 maintained that the mounting opposition to 
this bill arose largely from “Jesuit” groups. He felt that his bill furnished the 
arena in which the supporters of public education and the advocates of the “parochial 
or denominational system of schools” would reach a decision which would have 
much to do with “the fate of the public-school system in our Republic.”* 

From its inception the Federal Government has indicated great interest in edu- 
cation, but the problem of aid to private schools did not at first emerge. Prior to 
1862 the policy of the national government was not, on the whole, designed to aid 
any special type of education, such as agricultural. Before the adoption of the 
Constitution, the Ordinances of 1785 and 1787 established a policy of disposing of 
the public domain so as to encourage education in general. The Ordinance of 1785 
reserved lot number sixteen “of every township, for the maintenance of public 
schools, within said township.” The Ordinance of 1787 provided: “Religion, moral- 
ity, and knowledge, being necessary to good government and the happiness of 
mankind, schools and the means of education shall forever be encouraged.” The 
use of public lands in part for education helped to establish schools on a firm basis 
in many of the western states. Congress also on a number of occasions early in 
the history of the country granted land to public and to private institutions.” 

The creation of a national university was widely advocated during the early years 


* Assistant Professor of Political Science, University of Virginia. 


221 Conc. Rec. 1546 (1890). 
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of the American union. Dr. Benjamin Rush of Pennsylvania, who was surgeon- 
general during the Revolutionary War, member of the Continental Congress, signer 
of the Declaration of Independence, and member of the Pennsylvania Convention 
which ratified the Constitution, proposed the first plan for a national university 
to attract widespread attention. Rush’s plan, which was contained in his “Address 
to the People of the United States,” issued in 1787, envisaged an advanced institution 
rather than an undergraduate college.* 

At the Constitutional Convention of 1787, Charles C. Pinckney, of South Caro- 
lina, proposed a draft of the Constitution which would have specifically authorized 
Congress to establish a national university. James Madison also favored such a 
provision, but they accepted Morris’s assurances that this was not necessary as the 
power would derive from the exclusive jurisdiction of Congress over the district 
in which the capital was to be located.* Washington was extremely interested in 
the idea of establishing a national university.” John Adams was in sympathy with 
the proposed national university, and on two occasions Jefferson recommended its 
establishment to Congress. Madison thrice asked Congress to make provision for it, 
and Monroe was favorable although he thought a constitutional amendment neces- 
sary. In his first address to Congress, John Quincy Adams asked for the creation 
of a national university.® 

Advocacy of a national university was not confined to the political leaders. Joel 
Barlow, member of that group of intellectuals known as the Connecticut Wits, who 
were attempting to express the spirit of New America in literature, was interested 
in the project, and wrote to his friend Thomas Jefferson on September 15, 1800: 


I see by the testament of General Washington that he contemplated the establishment of 
a national university at the federal city, as he seems to have left something to the endow- 
ment of such an institution. Would it not be possible to take advantage of the veneration 
which the people have for the memory and opinions of that man to carry into effect a 
project of this sort? If so, could you not make of it an institution of much more extensive 
and various utility than any thing of the kind that has hitherto existed?? 


Barlow outlined his ideas in a Prospectus of a National Institution, To Be Estab- 
lished in the United States, dated January 24, 1806. He contemplated a rather 
elaborate university which would have included 


a military and perhaps a naval academy, a school of mines, schools of civil, hydraulic, 
and mechanical engineering, an assortment of trade schools, medical and veterinary 
schools, a school for training teachers, and an unusually broad curriculum of liberal arts.® 


These various proposals came to naught. As Wesley says: 


By 1820 the national university had become a tradition. Having been postponed, it con- 
tinued to be postponed. Inertia rather than opposition prevented, as it still prevents, 
anything from being accomplished.® 

*Epcar Bruce WEs Ey, Proposep: THE UNIVERSITY OF THE UNITED STATES 3-4 (1936). 

“Id. at 4-5. Id. at 5-6. * Id. at 8-10. 

7™Lreon Howarp, THe Connecticut Wits 327 (1943). Id. at 328. 

° WESLEY, op. cit. supra note 3, at 11. 














RELIGION AND Feperat Ai To Epucation 115 


The Morrill Act of 18621° marks a definite change in the policy of the Federal 
Government, for it was the first subsidization of a special type of education. Just as 
federal activity before 1862 had been in the form of aid to general education, so all 
permanent programs since 1862 have been for the purpose of supporting some 
specialized educational activity. In order to promote the establishment of “colleges 
for the benefit of agriculture and mechanic arts,” the Morrill Act of 1862 distributed 
land or land script to the states to be converted into stocks yielding not less than 5 
per cent of the value of such stock. Further federal support was given to the land- 
grant colleges by the second Morrill Act of 1890." 

The Morrill acts blazed the path for federal aid to numerous special types of 
education. The next action after the first Morrill Act was the passage in 1887 of the 
Hatch Act, which established the agricultural experiment stations 
in order to aid in acquiring and diffusing among the people of the United States useful 
and practical information on subjects connected with agriculture, and to promote 
scientific investigation and experiment respecting the principles and applications of 
agricultural science. . . .? 


Similar federal aid was given by the passage of the Smith-Lever Act in 1914 “in 
order to aid in diffusing among the people of the United States useful and practical 
information on subjects relating to agriculture and home economics... .”"* In 
presenting this bill to extend federal support for a cooperative extension service, 
Representative Lever of South Carolina spoke of the immense amount of informa- 
tion which had been accumulated in the state experiment stations, agricultural col- 
leges, and the Department of Agriculture, which if made available to the farmers 
and used by them “would work a complete and absolute revolution, in the social, 
economic and financial condition of our rural population.”™* 

The Smith-Hughes Act of 1917 extended federal activity into the field of voca- 
tional education. It authorized a total of $7,000,000 allotted to the states as follows: 
$3,000,000 for salaries of teachers, supervisors, and directors of vocational education in 


agriculture . . . $3,000,000 for the salaries of teachers of trade, home economics and 
industrial subjects . . . and $1,000,000 for teacher training . . .1® 


The George-Barden Act, passed in 1946,"* authorized an addition of almost $20,000,000 
to the vocational education appropriations. 

During the depression, the Federal Government gave support to education in a 
variety of ways. All of these depression activities, however, were secondary to the 
main consideration of relief, whether for the benefit of the teacher or the student. 

There now exists a variety of programs of federal aid for special types of educa- 


20 y2 SraT. 503 (1862), 7 U. S. C. §301 (1946). 
1136 Srat. 417 (1890), 7 U. S. C. §321 (1946). 
1824 Stat. 440 (1887), 7 U. S. C. §362 (1946). 
18 38 Strat. 372 (1914), 7 U. S. C. §341 (1946). 
2451 Conc. REC. 1937 (1914). 

48 39 Srat. 929 (1917), 20 U.S. C. §§11-28 (1946). 
26 60 Srat. 775, 20 U. S. C. §15j (1946). 
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tion. These include nautical education, aeronautical education, the apprentice- 
training program, the school-lunch program, the programs designed to facilitate the 
education of veterans, the training of nurses during the war period under the Bolton 
Act, and a variety of grants to colleges and universities for research of various types. 
It appears likely that in the near future federal aid to science will develop on a 
large scale. Possibly there will be added labor education and an expanded business 
extension education program. 

Even a casual examination of the educational activities of the Federal Govern- 
ment will impress the observer with the tremendous success which the advocates of 
special educational activities have scored. The stimulation which the Federal Gov- 
ernment has given to special education has brought into bold relief the failure to 
provide aid for general education. It is not as though there have been no serious 
attempts to secure such federal aid. It has had serious devotees for the last seventy 
years who have campaigned arduously for its adoption. The success, however, of 
the proponents of the educational activities in which the Federal Government is now 
engaged is due in large measure to the fact that they have been able to escape some 
of the perplexing controversies which have marked the attempts to secure aid for 
general primary and secondary education. One of these controversies has concerned 
the use of public funds for non-public schools. 

After the Civil War there were many proposals for federal aid to the states for 
primary and secondary education. At the time many northern states had a serious 
problem of educating great numbers of immigrants, and the southern states were de- 
veloping a public school system for the white people and for the emancipated Ne- 
groes. The problem of aid to non-public schools did not, at first, prove troublesome. 

The Morrill Act of 1862 was undoubtedly influential in molding attitudes toward 
further government support. If the Federal Government could donate lands or 
the proceeds therefrom for purposes of higher education, it appeared logical to many 
that it could do likewise for public schools. In 1872, a bill was introduced in the 
House of Representatives which would have set apart as a permanent fund “for the 
education of the people” the net proceeds from the disposal of public lands.’7 Al- 
though it failed to reach the floor of the Senate, the bill passed the House of Repre- 
sentatives.7® 

In 1880, Senator Morrill introduced a bill to create a fund the interest from which 
would be distributed to the states and territories for education. A portion of the 
income from the fund was also to be used for the further endowment of the colleges 
established under the Act of 1862."° The bill passed the Senate on December 17, 
1880, by a vote of forty-one to six.2° As was to prove true of later measures, the 
bill never reached the floor of the House of Representatives. A motion made on 
direction of the Committee on Education and Labor to suspend the rules and pass 
the bill was refused by the House, and no further action was taken. 


17 45 Conc. GLosE, 42nd Cong., 2d Sess. 535 (172). 18 Td, at 903. 
2® 11 Conc. Rec. 147 (1880). : 29 Td. at 229. 
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On December 6, 1881, Senator Blair introduced the first of his bills which would 
have provided federal aid for general education. From this time until 1890, when 
the prospects for the bill became hopeless, Senator Blair?! fought vigorously for its 
passage. His speeches were extended and able, and he approached the problem of 
southern illiteracy from a profoundly humanitarian point of view. 

The bill as originally introduced by Senator Blair provided an annual appropria- 
tion from the Treasury of $15,000,000 for the first year; $14,000,000 for the second 
year; $13,000,000 the third year; and thereafter $1,000,000 less each year until ten 
appropriations were made, when the appropriations would cease.** The bill intro- 
duced in 1884 by Senator Blair contained the same provisions, but when it passed 
the Senate on April 17, 1884, it provided for a total appropriation of $77,000,000 for 
eight years, distributed as follows: $7,000,000 for the first year, $10,000,000 for the 
second year, $15,000,000 for the third year, $13,000,000 for the fourth year, $11,000,000 
for the fifth year; $9,000,000 for the sixth year, $7,000,000 for the seventh year, and 
$5,000,000 for the eighth year. This feature was retained in all later bills. 

The first Blair bill provided that the money appropriated was to be allocated 
to the various states and territories in proportion to the ratio of their illiterate persons 
to the whole number of these persons in the United States based upon the census of 
1880. The 1884 bill contained similar provisions, but when passed by the Senate in 
that year it placed the index merely on ability to write and eliminated ability to read. 
The Blair bill provided that the funds appropriated would be allocated only to public 
schools non-sectarian in character. Various administrative and fiscal controls of 
the Federal Government over the states in their use of the funds were specified. 
Separate schools for colored and white children were not considered to be a violation 
of any of the provisions of the proposed legislation, but the final Blair bill did set 
the pattern for later provisions respecting the allotment of funds between white 
and colored schools when it specified that where there were separate schools, the 


money received should 


be apportioned and paid out for the support of such white and colored schools, respectively, 
in the proportion that the white and colored children between the ages of ten and 
twenty-one years, both inclusive, in such State or Territory, and in the District of 
Columbia, bear to each other, as shown by the said census.”* 


The predecessor of the Blair bill, the Morrill bill, passed the Senate on December 
17, 1880 by a vote of forty-one yeas to six nays." From that time until 1890, when 
the Blair proposal was defeated in the same chamber by a vote of thirty-one to 


*1 He entered the House of Representatives in 1875 from New Hampshire, and served as senator from 
1879 to 1891. 

*2 The various bills introduced by Senator Blair in the 1880's varied somewhat as to their provisions. 
The text of the first (S. 151) may be found in 17 Cone. Rec. 1283 (1886). For the text of S. 398, as 
reported in 1884 to the 48th Congress, see id. at 1282-1283, and for the text of S. 398 as passed by the 
Senate of the 48th Congress, see id. at 1282. The text of S. 185 is found at 21 Cone. Rec. 771-772 
(1890). 

28 21 Conc. Rec. 772 (1890). **See note 20 supra. 
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thirty-seven,” the support for a program of federal aid for general education gradu- 
ally faded away. Senator Blair and other Republican supporters of the bill fre- 
quently maintained that the Republican party was committed to the support of the 
proposal. Party lines, however, were never tightly drawn in the voting on the 
various Blair bills, although the Republican party was given credit for sponsoring 
the bill, and, generally speaking, Republicans gave more support to the bill than did 
Democrats. The bill passed the Senate first in 1884 by a vote of thirty-three to 
eleven with thirty-two members absent. Twenty Republicans and thirteen Demo- 
crats voted for this bill.2° The bill passed the Senate by approximately the same 
vote two years later; thirty-six senators voted yea and eleven nay." The bill again 
passed the Senate in 1888, but this time by the considerably reduced vote of thirty- 
nine to twenty-nine. Many senators who had formerly supported the Blair bills 
now voted in opposition. If the pairs are counted, the vote would be forty-three 
senators for the bill and thirty-three against it.2* The bill met its final defeat in 
1890, in the Senate. The Morrill bill, which passed the Senate in 1880, and the Blair 
bills never reached the floor of the House of Representatives for consideration. 

Born of ideas conceived during and immediately after Reconstruction, the move- 
ment for federal aid to education developed as a result of the energies of humani- 
tarians of both North and South. The main inspiration came from those who felt 
a necessity of preparing millions of freedmen to take a place in the political society 
of the South. As the great issues of the Civil War began to grow dim with the 
passage of time, northern zeal for improving the condition of the southern Negro 
faded. In the South during the decade of the Blair debates there began to develop 
and crystallize the southern “solution” of the political status of the Negro. Gone 
was the early inspiration of such senators as George, Lamar, Call, and to a degree 
Vance, who were intent on fitting the Negro for suffrage. The southern political 
fabric started to display the ultimate political pattern which meant that the Negroes 
would not participate as part of the political community. The southern economy 
showed signs of recuperation, and, sensing this recovery, opponents leveled charges 
of mendicancy on those who would be the beneficiaries of the legislation. There 
was considerable belief also that the educational situation in the South was being 
improved steadily. Although questions of constitutionality played a large role in 
the debates, particularly during the early stages, other conditions and objections were 
of more importance in affecting the ultimate disposition of the bills. 

Senator Blair pushed vigorously for ten years this proposal which had such tre- 
mendous implications for American education. Senator Spooner paid great respect 
to him for the “superb industry, courage, ability, and constancy with which he has 
pressed this subject upon the consideration of the Senate and of the country.”™” 
The debate in and out of Congress served to awaken the public to educational 

95 21 Conc. Rec. 2436 (1890). 3° 15 Conc. Rec. 2724 (1884). 


8717 Conc. Rec. 2105 (1886). 28 19 Conc. Rec. 1223 (1888). 
8°21 Conc. Rec. 1865 (1890). 
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conditions and needs, and to develop a “spirit of shame which long ago began to 
apply a corrective.”®° Senator Blair passed from the scene of debate almost devoutly 
attached to a concept of public education for all American children regardless of 
color, and left a rich heritage of devotion to the cause of public education for the 
inspiration of succeeding advocates of federal aid. 

The question of aid to non-public schools does not appear to have been as im- 
portant in the determination of the outcome of the Blair bills as the other circum- 
stances which have been outlined. The Blair bills did provide: 


That the moneys distributed under the provisions of this act shall be used only for com- 
mon schools, not sectarian in character, in the school districts of the several States, and 
only for common or industrial schools in Territories. . . 31 


Senator Blair, however, did attribute to “Jesuit” influence the growing sentiment 
against his measure in 1888. He pointed to the change of policy of the Chicago 
Tribune, the Boston Advertiser and the New York Times from one of support to 
one of opposition, as due to the fact that “upon the staff of every great paper of this 
country to-day is a Jesuit, and the business of that man is to see that a blow is struck 
whenever there is an opportunity to strike at the common-school system of Amer- 
ica... .”8? In 1890 he bitterly charged the “Jesuits” of contributing mightily to the 
opposition. He maintained that if the South could be converted wholeheartedly to 
the public school system, it would serve as “the great bulwark of free institutions 
in all coming time.”** ‘This followed from the fact that the South was overwhelm- 
ingly Protestant and was free from “the vast influx of immigration which has over- 
flowed and transformed the Northern States, in whose school systems the Jesuit 
has now as much power in all the great centers as the older element of our popula- 
tion and in many places much more.”** As a matter of fact, he hoped that by 
developing and strengthening its public school system, the South would “by reflex 
action, hereafter, be enabled to aid to save us the public-school system of the North, 
now so threatened and in many places already controlled by Jesuitical craft and 
power.”*5 He concluded that all of the articles against the education bill were the 
result of the “machinations of the Jesuit power or to the Bourbon Southern 
Democracy. . . .”°® Senator Blair felt that the opposition of the Catholic groups 
to the Blair bill was so “inveterate and influential” that it contributed more than 
any other cause “to endanger its enactment into law. . . .”*7 

After the Blair proposal finally was defeated in 1890 and until the end of the 
First World War, attempts to secure federal aid had to do with special phases such 
as vocational education, agricultural education, extension service, and experiment 


*° Thid. 
*1 7g. at 772 (S. 185). There was a similar provision in S. 398, as passed by the Senate, 17 Conc. 
Rec. 1282 (1886), and also in S. 151, id. at 1283. 
®2 19 Conc. Rec. 1218 (1888). 88 21 Conc. Rec. 1546 (1890). 
** Ibid. *8 Ibid. 
8° hid. 8" Ibid. 

















120 Law anp ConTEMpPoRARY PRoBLEMS 


stations. Then the figures secured during the First World War draft called to the 
attention of the American people the startling extent of illiteracy in the country. 
Of course this fact had been recognized by many educators throughout the inter- 
vening years after the Blair bill discussions, but the great numbers of men turned 
down by the armed services brought home to many not only the gravity of the 
situation, but also the effects which illiteracy had upon a strictly national under- 
taking such as a major war. If mass illiteracy was capable of seriously handicapping 
a national endeavor, then, many thought, the Federal Government should aid in 
eliminating a condition which weakened it in its responsibilities. 

Some persons would have alleviated this condition by attention to adult illiteracy, 
while others felt that the remedy was to be found in supporting the program of the 
public schools. The Kentucky experiment with “moonlight schools,” the success 
of which owed so much to Mrs. Cora Wilson Stewart, brought nationwide at- 
tention to the problem.*® Mrs. Stewart became chairman of the illiteracy commis- 
sion of the National Education Association, in which capacity she was able to tell 
her story to people in various states. South Carolina established its Opportunity 
School in 1921 for the purpose of extending to ‘illiterate and near-illiterate girls 
and women an opportunity for rapid learning in basic subjects, and in 1923 extended 
the facilities to men.*® 

This discussion of adult illiteracy found expression in the so-called “Americaniza- 
tion” bill which was introduced in 1919 in the House of Representatives by Bank- 
head of Alabama and in the Senate by Hoke Smith of Georgia for the purpose of 
promoting “the education of native illiterates, of persons unable to understand and 
use the English language, and of other resident persons of foreign birth. . . .”*° 
It provided an appropriation of $5,000,000 for the fiscal year ending June 30, 1919, 
and $12,500,000 for each year thereafter until 1926, to be distributed among the 
various states in proportion to the number of illiterates and persons unable to speak, 
read, or write English.tt The bill passed the Senate with little opposition, but 
failed to reach the floor of the House of Representatives for debate. 

The discussion of the educational problem, and the federal interest in it, found 
expression in the Smith-Towner bill and succeeding bills which owed their parent- 
age to this measure. On October 10, 1918, Senator Hoke Smith introduced a bill*? 
for the aid of public schools, and for the establishment of a department of educa- 
tion with a cabinet member at its head. In January, 1919, Representative Horace 
Mann Towner introduced a companion bill.** This bill grew out of conferences 
held in 1917 between Senator Smith and “a committee of educators, composed of 


*° For the story of this program see Hearings before the Committee on Education on Adult Illiteracy 
in the United States, 63d Cong., 2d Sess. (1914). 

®° Wittiam S. Gray, Wit Lou Gray, anp J. WarREN TiLTon, THE Opportunity ScHooLs oF SOUTH 
CAROLINA I1-12 (1932). 
*° 57 Conc. Rec. 4563 (1919). 
“1 Hearings before the Committee on Education on H. R. 15402, 65th Cong., 3d Sess. 18-19 (1919). 
“2S. 4987. “9H R. 15238. 
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presidents of leading colleges and men prominent in educational work throughout 
the United States” who were interested in such a program.** As a matter of fact, 
Senator Smith had reference to a commission of the National Education Associa- 
tion which prepared the measure which he introduced.*® 

This bill followed closely the provisions of the Smith-Lever and the Smith- 
Hughes acts, and was criticized as providing for too much federal interference in 
the states’ conduct of public schools.** Copies of the bill were sent to educators 
who were invited to make criticisms and suggestions. As a result of this considera- 
tion, the bill was revised and introduced by Senator Smith and Representative 
Towner in the Sixty-sixth Congress.“ The bill was known in the Sixty-fifth and 
Sixty-sixth Congresses as the Smith-Towner bill. Again the bill was revised and 
introduced on April 11, 1921, by Towner in the House, and in the Senate by 
Senator Thomas Sterling of South Dakota. This bill was generally known as the 
Sterling-Towner ‘education bill. This same bill was introduced by Reed of New 
York in the House on December 17, 1923,** and in the Senate by Sterling.” 

Both the revised Smith-Towner bill and the Sterling-Reed bill provided for the 
establishment of a Department of Education headed by a cabinet secretary appointed 
by the President with the advice and consent of the Senate at a salary of $12,000 a 
year. In order “to encourage the States in the promotion and support of educa- 
tion,” $100,000,000 was to be distributed to the states annually. Both the Smith- 
Towner and the Sterling-Reed bills provided for research and reports by the De- 
partment of Education on illiteracy, immigrant education, public-school education, 
physical education (including health education, recreation, and sanitation), and 
such other subjects as the Secretary of Education thought required attention and 
study. Other appropriations were made for the education of illiterates; “the Ameri- 
canization of immigrants”; the equalization of educational opportunities and the 
payment of teachers’ salaries; “physical education and instruction in the principles 
of health and sanitation, and for providing school nurses, school dental clinics, and 
otherwise promoting physical and mental welfare”; and “to encourage the States 
in the preparation of teachers for public-school service, particularly in rural schools.” 
The Smith-Towner, Sterling-Reed discussion had run its course largely by 1925. 
The next important proposals were the Curtis-Reed bill®! and the Means bill.®? 


“*58 Conc. Rec. 3236 (1919) (Speech by Senator Smith). 

“5 Tre TowNer-STERLING Bit 13 (Legislative Commission Series No. 3, The National Education 
Association, September, 1922). 

4° bid. “7S. 1017 and H. R. 7. 

“8H. R. 3923. “°'S. 1339. 

5° The revised Smith-Towner bill is S. 1017 and H. R. 7, and will be hereafter referred to as the 
Smith-Towner bill. A text of the bill may be found in the Joint Hearings before the Committees on 
Education and Labor on S. 1017 and H. R. 7, 66th Cong., 1st Sess. 6-10 (1919). A full text of the 
Sterling-Reed bill may be found in the Hearings before the Committee on Education and Labor on 
S. 1337, 68th Cong., 1st Sess. 3-8 (1923). 
51S. 291, H. R. 5000, 69th Cong., 1st Sess. (1926). 
52S. 2841, 69th Cong., 1st Sess. (1926). 
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Both proposals provided for the creation of a Department of Education with a 
Secretary of Education appointed by the President with senatorial approval.™* 

It was largely the fact that the Republican administrations of the 1920’s generally 
did not favor either financial aid or a department of education that prevented any 
Congressional debate on the bills. Senator Walsh, for example, said that the 
“reason why no action was taken during the last Congress was because President 
Harding was known to be opposed to the measure.”** Hubert Work, the Secretary 
of the Interior, in a letter dated February 13, 1926, expressed his disapproval of the 
Curtis-Reed and the Means bills. He thought that an expanded Office of Education 
would be able to perform the functions for which a department was advocated, and 
that there would be loss of efficiency resulting from the shorter tenure which a 
secretary would have as compared to the Commissioner of Education.® Secretary 
of the Interior Wilbur expressed similar disapproval of any measures for financial aid 
to public education. He called attention to the fact that American education had 
developed without the strangling hand of centralized control which he thought 
would be the result of federal aid. 

Of the organized groups which opposed the bills of the period, none did so with 
more effect and intensity than the Catholic Church and the United States Chamber 
of Commerce. The National Education Association in a report on the Towner- 
Sterling bill said that the opposition came primarily from a few great endowed in- 
stitutions and from the private and parochial schools." As early as 1919, Senator 
Hoke Smith called attention to the attacks which were being made on his bill, and 
attributed to certain Catholic organizations “the only discordant note of opposi- 
tion... .”°8 He cited a resolution adopted by the Federation of Catholic Societies 
of Louisiana which claimed that the passage of the bill would rob “State and family 
and individual of their God-given rights. . . .”™ 

Senator Smith also quoted a baccalaureate sermon delivered by Dr. McDonnell, 
of Loyola College, Baltimore, before the graduating class of Georgetown University 
which labeled the proposed legislation as “the most dangerous and viciously au- 
dacious bill ever introduced into our halls of legislation, having lurking within it a 
most damnable plot to drive Jesus Christ out of the land.”®° Dr. McDonnell, accord- 
ing to Senator Smith, continued: 


But there is another aspect of this bill which, for us Catholics and for every right-thinking 
American, must seem much more serious, for whilst the bill does nothing ostensibly 
against religion, in effect it aims at banishing God from every schoolroom, whether 
public or private, in the United States. 


58 Joint Hearings before the Committee on Education and Labor and the Committee on Education on 
S. 291 and H. R. 5000 and S. 2841, 69th Cong., 1st Sess. (1926). 
565 Conc. Rec. 308 (1923). 55 Joint Committee Hearings, supra note 53, at 7. 
5*41 Conc. Rec. 976-977 (1929). 
*7 Tie TowNER-STERLING BILL, op. cit. supra note 45, at 7. 
5°58 Conc. Rec. 3238 (1919). °° Ibid. * Ibid. 
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This bill destroys all freedom of education, takes away the sacrosanct duty and right of 
parents to educate their own children and the right of the children‘ to be so educated. It 
is a direct assault upon religion and it penalizes Jesus Christ, His faith, and all who be- 
lieve and teach it.® 


Senator Smith answered these charges in detail. He pointed out that the bill 
in no way denied the right of parents to send their child to a private or a denomina- 
tional school. The charge that the bill would drive God from the school room could 
have been made, according to Senator Smith, only by one “who opposes public edu- 
cation conducted by the State or local authorities, and who opposes all schools, except 
denominational and parochial schools.”® 

The criticisms by Catholics who were to follow were based on much more 
logical grounds. Some objected to various provisions of the proposals which would, 
so they claimed, have established federal control of a state function. Others main- 
tained the bills were unconstitutional and would bring education into politics. In 
1926, a representative of a Catholic organization maintained that a Department of 
Education would “curtail State rights,” “throw our education into politics with 
all its attendant evils,” “destroy local initiative in the States,” and “bring added 
taxation down upon an already heavily taxed people.” 

Another witness maintained that there was “no failure of public education in 
this country.” He repeated that it would “throw education into politics with all the 
attendant evils,” and would “standardize education and would destroy local initiative 
and support of education,” if “not expressly,” “at least . . . by indirection.”®* 

The representative of the archdiocese of Boston thought the bill, which had no 
provision dealing with federal subsidization of public education, but would merely 
have established a Department of Education, was a sinister plot eventually to “bribe 
the several States into conformity by means of these 50-50 sections with which we 
have been familiar for seven years ...” He found the “real purpose of this proposed 
department without control and without subsidizing power is to make it the 
entering wedge of a policy which we of Massachusetts deplore and abhor, the policy 
of Federal support and Federal control of education.”® 

The representative of the Catholic Educational Association thought that a 
Department of Education “would endanger some of the best traditions of American 
education, injure the public schools of the country, and introduce a principle danger- 
ous to some of our most cherished American liberties.” Furthermore, educational 
research carried on by a strong department might “become the means of standard- 
izing educational ideas and moulding educational processes,” and might deprive 


9 6 


®1 Ibid. °2 7d. at 3240. 

°3 Joint Committee Hearings, supra note 53, at 179. Testimony of Mrs. Frank C. Horigan, President 
of the Baltimore District of the National Council of Catholic Women. 

*4 7d, at 277-278. Testimony of Charles F. Dolle, Executive Secretary of the National Council of 
Catholic Men. 

*5 7d, at 156-157. Testimony of the Reverend Augustine F. Hickey, Supervisor of Catholic Educa- 
tion, Boston, Mass. 














124 Law anp ConTEMPORARY PROBLEMS 


“the individual teacher of the joy of solving his own problems in his own way. . . .”*° 


In May, 1929, Secretary of the Interior Ray Lyman Wilbur, upon direction of 
President Hoover, organized the first comprehensive study of the educational func- 
tions of the Federal Government. This committee, composed of fifty-two citizens 
interested in education, was financed by a gift of $100,000 from the Julius Rosen- 
wald Fund. Extensive conferences were held, and a large research staff collaborated 
in the study. The result of this research was a report published in October, 1931, 
which presented for the first time a critical analysis of the principles under which 
a system of federal aid should operate. In a sense this particular study marks the 
end of a period of agitation for federal aid. More significant than that, however, it 
furnished a body of principles agreed upon by a group of outstanding persons 
engaged or interested in education which could serve as a point of departure for 
those who were to frame bills in the future. 

Catholic members of President Hoover’s National Advisory Committee on Educa- 
tion were unable to agree with the very cautious findings and statement of prin- 
ciples, and found it necessary to file a minority report. This report was submitted 
by the Reverend Edward A. Pace (Vice-Rector of Catholic University of America) 
and the Reverend George Johnson (Secretary of the Catholic Educational Associa- 
tion). They maintained that a Department of Education was unnecessary, and if 
established would “bring about centralization and federal control of education.”®” 

In the first place, they stated that nothing could prevent the Department “from 
taking on administrative and directive functions in the course of time, even though 
it would not be endowed with them in the beginning.”®* Since the Secretary would 
be a political appointee, he would be subject to all sorts of political pressure so that 
a “strongly organized group, even though it might represent a minority point of 
view in education, could be in a strong enough position politically to influence the 
administration in favor of a larger measure of federal control.” The Catholic 
minority also objected to the report’s assumption that the Federal Government had 
some responsibility for education. 

Although the report stated that the Federal Government should not control 
education, the Catholics were of the opinion that it was “not easy to conceive the 
practical possibility of any federal grants ever being made for education in general 
without some specific legal supervision of the manner in which such monies shall 
be used.””° Since the Department would be a political institution, the “political bias 
and commitments of the administration would color its findings, and propaganda 
rather than truth would be the result.””* 

The crisis in the schools during the depression was handled by the Federal Gov- 
ernment as a relief rather than an educational problem. Consequently, with in- 


7d. at 162-164. Testimony of Dr. George Johnson. 

*? FeperaAL RELATIONS TO EDUCATION, op. cit. supra note 2, pt. I, 103. 
°8 Ibid. 8 Id. at 104. 

7 Ibid. 2 Id. at 104-105. 
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creasing recovery, the Federal Government gradually withdrew the various means 
by which it had bolstered the educational system. A movement for a permanent 
policy, however, was begun by the National Education Association and labor and 
agricultural organizations. Out of the discussions came the Harrison-Black-Fletcher 
bill, which was introduced in the Senate by Senator Pat Harrison of Mississippi 
and Senator Hugo Black of Alabama, and in the House by Representative Fletcher 
of Ohio. This bill provided for the appropriation of $100,000,000 to be increased by 
$50,000,000 annually until the sum of $300,000,000 was reached, “to be . . . appor- 
tioned annually to the several States and Territories to be used by them for improve- 
ment of their public schools in the manner prescribed by their respective legis- 
latures. . . .”"? This appropriation was to be distributed to the various states and 
territories in the proportion that their population between the ages of five and twenty 
years bore to the total such population in all the states and territories. 

Catholic representatives attacked the Harrison-Black-Fletcher bill of 1937, but 
their arguments were not consistent. Thus, the General Secretary of the National 
Catholic Welfare Conference objected to the bill on the ground that it had no 
provision which insured that the states would use the money effectively to improve 
schools, There were no means in the bill for the determination of the weaknesses 
of the school system nor any proposals for developing a good one. The states could 
do anything they desired: with the money, including the building of “swimming 
pools, golf courses, football stadia, dormitories,” and the operation of “free cafe- 
terias.” “Almost anything,” he said, “is conceivable under the phrase ‘for improve- 
ment of their public schools.’”"* After criticizing the bill for lack of definition 
and restriction as to the uses which might be made of the funds, he went on to say 
that the bill was an invasion of states’ rights in a field which traditionally belonged 
to the state and local governments. The witness then asked that the bill be amended 
so as to include parochial schools within the benefits of the act.” 

The Reverend George Johnson continued his opposition to the federal aid pro- 
posals. He objected this time to the controls placed in the bill, to the provision 
which required the states to spend as much money as they did the previous year, 
and to the provision regarding compulsory education. He went on to say that the 
school system probably suffered as much from lack of intelligent leadership as it did 
from lack of money. It was foolish to expect that the mere expenditure of money 
would improve education. The bill “simply bestows great largess on those in 
control of the public schools and demands nothing of them in the way of a quid 
pro quo.””> He did not understand why this group “should be singled out for such 


7 The text of this bill may be found in Hearings before the Committee on Education and Labor on 
S. 419, 75th Cong., 1st Sess. 2-3 (1937), and Hearings before the Committee on Education on H. R. 
5962, 75th Cong., 1st Sess. 2-4 (1937). There were minor changes in the House bill to mollify Negro 
opposition. 

78 Hearings on H. R. 5962, supra note 72, at 87-88. Statement of the Very Reverend Msgr. Michael 
J. Ready. 

™ 1d. at 89. 

75 Id. at 421. Statement of the Secretary General, National Catholic Educational Association. 
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preferential treatment” when “it is the children and young people of the Nation 
in whom we have a vital interest and not those engaged in the profession of educa- 
tion.” The teachers and superintendents were instrumentalities which of course 
should be improved, but the mere giving of federal money to educators “with no 
guidance save their own discretion” offered little toward the improvement of educa- 
tion.” In the bills in which “guidance” was outlined, however, the Catholic repre- 
sentatives usually objected that this meant federal control. 

The Senate Committee on Education and Labor favorably reported the Harrison- 

Black-Fletcher bill, but while the bill was still before the House Committee, Presi- 
dent Roosevelt requested a committee which he had appointed to study vocational 
education to enlarge its scope so as to include the relationship of the Federal Govern- 
ment to education generally. The President had appointed this committee in Sep- 
tember, 1936, and in a letter dated April 19, 1937 to Dr. Reeves, who headed the com- 
mittee, he asked that it “give more extended consideration to the whole subject of 
Federal relationship to state and local conduct of education. . . .”"* The committee 
made a thorough study of the relationship of the Federal Government to education, 
and not only arrived at a number of principles which should govern such relation- 
ships, but also made definite proposals as to federal aid legislation. The report was 
transmitted by President Roosevelt to Congress on February 23, 1938. In a note con- 
cerning this report, he stated: 
The principal result, so far, of this report has been the increased public discussion and 
attention given to the general problem of federal relations to education. The document 
will undoubtedly serve for many years to come to influence thought and action on the 
subject among educational groups and public bodies.” 


After the Reeves Committee made its report, work began on a new bill based 
on its findings. Senator Harrison of Mississippi and Senator Thomas introduced 
the Federal Aid to Education Act of 1939,°° which, as Senator Thomas said, was 
“drawn in keeping with the recommendations of the President’s Advisory Com- 
mittee.”** Dr. Reeves, who was chairman of the Advisory Committee, also pointed 
out that the “broad outline” of the bill followed the committee’s recommendations 
although some of the details had been changed as a result of further discussion and 
study.®” 

The bill was the longest and in some ways the most comprehensive that had 
received serious consideration since the agitation for federal aid began in 1872. It 
announced its general purpose as assistance “in equalizing opportunities for ele- 
mentary and secondary education, among States and within States.” 

When the Harrison-Thomas bill was before the Senate Committee in 1939, the 


78 Ibid. 7 Ibid. 
78 VI Pusiic Papers AND ADDRESSES OF FRANKLIN D. RoosEVELT 162 (1937). 
7 VII id. at 124 (1938). 89S. 1305. ®1 89 Conc. Rec. 8300 (1943). 


*2 Hearings before a Subcommittee of the Committee on Education and Labor on S. 1305, 76th Cong., 
1st Sess. 30 (1939). For the text of this bill, see id. at 1-16. 
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Catholic representatives once again raised objections. Dr. George Johnson appeared 
for the National Catholic Welfare Conference and insisted that the bill contain 
provisions which would specify that the states could decide whether federal money 
was to be used for non-public schools. On this occasion he called attention to the 
fact that there were over two million children enrolled in Catholic schools whose 
right of existence was insured by the Constitution. These schools prepared children 
for citizenship and were supported by Catholics throughout the United States. These 
Catholics also were taxed for the support of the public-school system, and bore this 
“double burden” because they felt that the only sound basis of citizenship was in 
religion. This followed because “men will recognize their obligations to one 
another only if they have an intelligent recognition of their obligations to God.”** 

In 1941, Senator Harrison and Senator Thomas introduced another bill** to 
provide federal aid for education. The Blair bill had been urged because of the 
enfranchisement of the Negroes, the Smith-Towner and immediately succeeding 
proposals because of illiteracy revealed by World War I draft statistics; the Harrison- 
Thomas bill of 1939 was the heir to depression and New Deal philosophy, and this 
new proposal made its appeal on the basis of national defense. The bill proposed 
an appropriation of $300,000,000 for the fiscal year ending June 30, 1942, and each 
year following.® 

Dr. Johnson again represented the National Catholic Welfare Conference in the 
hearings on the Harrison-Thomas bill of 1941, which restricted the use of federal 
funds to public education in the various states. On this occasion he objected to the 
introduction of “the principle of permanent Federal aid to education in the name of 
national defense. . . .”°* He thought that the question of the problems in educa- 
tion created by defense areas should be handled separately from the larger problem 
of general federal aid. If any money, however, were given out for the first purpose, 
then he thought the non-public schools should receive some of it. “It is not 
enough,” he said, “for the Government to refrain from legislation that would pro- 
hibit the existence of non-public schools.”*’ A free choice in the matter of educa- 
tion was virtually impossible if the Catholic children had to depend “solely on the 
meager resources of their parents to obtain a Catholic education.”® 


No action was taken by Congress on this bill, and on February 4, 1943, Senator 
Hill of Alabama and Senator Thomas introduced another proposal.** This bill pro- 
vided for an appropriation of $200,000,000. 


for the purpose of enabling States and their local public-school jurisdictions to meet 
emergencies in financing their public elementary and public secondary schools by pro- 
viding funds for the payment of salaries of teachers to keep schools open, to employ 
88 1d. at 198-199. %S. 1313. 
85 Hearings before a Subcommittee on Education and Labor on ‘S..1313, 77th Cong., 1st Sess. 2 


(1941). For the complete text of this: bill, see id. at 1-6. sh 
®°7d. at 260. ®7 Id. at 261.: *8 Ibid. *°S. 637. 








128 Law AnD CoNnTEMPORARY PRoBLEMS 


additional teachers to relieve overcrowded classes, to raise substandard salaries of teachers, 
and to adjust the salaries of teachers to meet the increased cost of living. . . .*° 


Another $100,000,000 was provided for the purpose of “more nearly equalizing public 
elementary and public secondary school opportunities among and within the 
States... .” 

The proponents of the Hill-Thomas bill hoped to ride to success on the dual 
issues of equalizing educational opportunities among the states and alleviating the 
teacher shortage and improving the conditions of that profession generally. As a 
matter of fact, the bill did proceed farther than any since the last Blair bill of 1890, 
for it reached the floor of the Senate for debate. 

The method used to defeat the measure was somewhat devious, and apparently 
designed to embarrass its Southern supporters. The bill provided that the federal 
funds would be distributed so that no minority group, where separate schools 
were maintained, would receive less than the proportion which its population bore to 
the total population of the state. Senator Langer, however, introduced the follow- 
ing amendment: 

Provided, That there shall be no discrimination in the administration of the benefits and 


appropriations made under the respective provisions of this act, or in the State funds 
supplemented thereby on account of race, creed, or color.®1 


This amendment of course meant that not only would the federal money be 
apportioned on an “equitable” basis between the two races, but also that “no discrim- 
ination” would be made in the use of state funds. Langer asserted that the reason 
the money was desired was so the Southerners “can discriminate more and more 
and more against the poor children of the South.” 

Negro groups attempted to head off the Langer amendment, but to no avail. 
Senator Thomas made public two telegrams which he had received after the Langer 
amendment was proposed. One was from the president of the American Teachers’ 
Association, composed of Negro teachers in the United States, and the other from 
Walter White, Secretary of the National Association for the Advancement of Colored 
People, both of whom called for the enactment of the bill without change.** 

In spite of the obvious political effect of the amendment, and in the face of 
Negro objections to it, it was passed by a vote of forty to thirty-seven.** Those who 
voted for the amendment had objected to the bill on various other grounds. After 
the approval of this amendment, the bill became unacceptable to the southerners 
who had furnished the largest bloc of support. Senator Taft proposed that the bill 
be recommitted to the Committee on Education and Labor, and the motion was 


°° The text of this bill may be found in Hearings before a Subcommittee of the Committee on Educa- 
tion and Labor on S. 637, 78th Cong., rst Sess. 1-5 (1943). 

®1 89 Conc. Rec. 8558 (1943). °8 Id. at 8559. 

°8 Ibid. ° 1d. at 8565. 
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passed by a vote of fifty-three to twenty-six. The yeas included’ most of the southern 
Senators who had supported the measure so vigorously.” 

The Seventy-ninth Congress witnessed the introduction of two competing pro- 
posals on federal aid to education. Senators Mead and Aiken introduced one” 
which was sponsored by the American Federation of Labor. Senators Thomas and 
Hill®’ and Representative Ramspeck®® introduced the other. The Thomas-Hill- 
Ramspeck measure was drawn up by the National Education Association.” 

The Thomas-Hill-Ramspeck bill provided two funds. An appropriation of 
$200,000,000 was authorized to help states 


meet emergencies in financing their elementary and public secondary schools by providing 
funds for the payment of the salaries of teachers and other school employees to keep 
schools open, to employ additional teachers to relieve overcrowded classes, to raise sub- 
standard salaries of teachers and other school employees, and to adjust the salaries of 
teachers and other school employees to meet the increased cost of living .. . 


This appropriation was to run annually, but was to terminate one year after the 
end of the war. A permanent program was contemplated with an annual appropria- 
tion of $100,000,000 more nearly to equalize “public elementary and public secondary 
school opportunities among and within the States. . . .” 

The Aiken-Mead bill ,authorized three funds. An annual appropriation of 
$300,000,000 was provided for the following purposes: 


(1) To eradicate illiteracy; (2) to keep schools open for a term of not less than nine 
months, or to make provisions for the education of pupils affected by closed schools; (3) 
to reduce overcrowded classes by the employment of additional teachers; (4) to make 
possible the payment of adequate salaries of teachers in public elementary schools (which 
may include kindergartens and nursery schools) and public junior and senior high schools 
and junior colleges . . . 


At least 75 per cent of this fund was to be used to supplement state appropriations 
for the purpose of payment of teachers’ salaries. Another $100,000,000 was annually 
to be used 


to promote the health, welfare, and safety of school children by providing for current 
expenditures for educational facilities and services, such as transportation for educational 
purposes, library facilities, textbooks and other reading materials, visual aids and other in- 
structional materials, school health programs and facilities, and other necessary educational 
projects... . 


Another $150,000,000 was to be used to provide “needy persons between the ages of 
fourteen and twenty, inclusive, means and assistance to enable them to continue their 


education. . . .’ 
The Thomas-Hill-Ramspeck bill provided that the $200,000,000 emergency fund 


? 


°5 Id. at 8570. 6S. 717. ari. Br. °8 H.R. 1286. 

°° The text of S. 181 may be found in Federal Aid for Education, Hearings before the Committee 
on Education and Labor on S. 181 and S. 717, 79th Cong., 1st Sess., pt. I, 1-5 (1945). For the text 
of S. 717, see id. pt. II, 431-436. 
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would be apportioned in the same ratio as the total number of pupils attending all 
types of public elementary and secondary schools from kindergarten through: the 
fourteenth grade bore to the total of such average daily attendance in the United 
States. Not less than ninety-eight per cent of the permanent $100,000,000 equaliza- 
tion fund was to be so apportioned that each state was to receive “an amount which 
bears the same ratio to the total amount made available as the index of financial 
need of such States bears to the sum of the indexes of financial need of all the States.” 
This index was to be computed in the same manner as provided in the Hill-Thomas 
bill of 1943. The Commissioner was to distribute not to exceed 2 per cent of the 
fund on the basis of need to Alaska, Hawaii, Puerto Rico, American Samoa, the 
Virgin Islands, and Guam. 

The Aiken-Mead bill would have apportioned the $300,000,000 equalization 
fund on the basis of need as determined by a National Board of Apportionment. 
The $150,000,000 fund for needy youth was to be allocated in the proportion that the 
population of each state between the ages of fourteen and twenty bore to the total 
such population of the country. The $100,000,000 fund for auxiliary aid to instruc- 
tion was to be apportioned 50 per cent on the basis of need and 50 per cent on the 
basis of population. 

The major difference between the two bills lay in the use of federal funds for 
private schools. The Thomas-Hill-Ramspeck bill provided that no funds would be 
used for non-public schools. The Aiken-Mead bill, however, authorized the Board 
to make allotments of funds to non-public schools directly in those states which were 
prevented by state law or constitution from subsidizing these schools. Other bills 
had left the decision to the states whether the federal funds should be allowed to 
non-public schools. This was the first bill to receive serious consideration which 
proposed that non-public schools would receive federal funds regardless of state 
policy on such matters. The National Board was to select from among three per- 
sons nominated by the governor of the state a trustee to receive and disburse the 
funds for non-public schools which were allotted to his state. In making the allot- 
ment, the Board was to “take into consideration the extent to which the burden 
of the educational needs of the State are borne by nonpublic schools.” This pro- 
vision of the Aiken-Mead bill created the greatest controversy in the hearings. It 
was challenged by the supporters of the National Education Association bill as a 
subterfuge whereby state educational policy would be avoided by a sidestepping 
maneuver. Furthermore, they maintained that the controversy as to the use of 
public funds for private schools should be contested in the states rather than decided 
in Congress.’ 


10° The following exchange summarizes the opinions of most of those who opposed the measure: 
“Senator Smith. Does that imply you would leave it to the State educational boards to determine 
whether they would assist the public or private schools? 
“Dr. Zook. [President of the American Council on Education] I would leave it to the States in 
whatever manner they have to determine that matter. 
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As a matter of fact, the first and only bill of any importance which the Catholic 
organizations have supported was the Aiken-Mead proposal of 1945, sponsored pri- 
marily by the American Federation of Labor. This particular bill provided a device 
by which the parochial and non-public schools would have shared in the benefits of 
federal aid even though the policy of the state was opposed to this use of public 
moneys. The hearings on this bill and the Thomas-Hill-Ramspeck measure provide 
excellent material for an analysis of the Catholic position on federal aid to education, 
since the latter bill provided that the funds under the Act would be expended only 
“by public agencies and under public control.” 

The Director of the Department of Education, National Catholic Welfare Con- 
ference, Frederick G. Hochwalt, objected strongly to the Thomas-Hill-Ramspeck 
bill. He based his opposition largely on the proposition that the non-public schools 
were in effect serving a public function in those states where they existed. He argued 
that there were various groups in the country “who maintain their own schools 
because their conscience requires that they bring their children up according to the 
tenets and in the spirit of the religion that they profess.”4°' Furthermore, the 
right to send children to those schools is constitutionally protected as freedom of 
religion. Freedom of religion means more than the right to worship in the manner 
of one’s choice. It means also the freedom “to provide schools and means of educa- 
tion that accord with the’ dictates of their conscience.””°” But, he continued, this 
does not mean only that the government will refrain from passing legislation or 
taking action to “prohibit the existence of non-public schools,” for if a program of 
education is to be developed in the United States, “then the real spirit of democracy 
and the true conception of general welfare should direct that this aid be extended 
to all children in all schools.” He pointed out that Catholic citizens were “main- 
taining 2,119 secondary schools, 8,017 elementary schools, enrolling 2,399,908 chil- 
dren,” while at the “same time paying their share of the taxes which support public 
education.”? 





“Senator Smith. If they had a constitutional provision preventing it, that is up to the State to determine 
that? 

“Dr. Zook. Yes, I may have an opinion as a resident of the State of Ohio, as I happen to be, about 
whether or not public funds should be used for the support of private schools, but I think that battle 
should not be fought out around this table or in Washington. This is a battle which I feel sure, in the 
spirit of the Constitution, should be fought out in each of the several States. 


“Senator Smith. Does that imply, Dr. Zook, then, that the trustee provisions in S. 717 for getting 
around possible State constitutions would not meet with your approval? 
“Dr. Zook. They do not. I want to go further and say that it seems to me that the Federal Government 
is in partnership with the States of this Union and that, with respect to fiscal matters of this kind, it 
should not, especially in the field of education . . . [take over control because] education is so much 
a local and intimate matter that it seems to me the Federal Government ought not to do that.” Hearings 
on S..181 and S. 717, supra note 99, pt. II, 646. 

rs ety 40S. 203 Tid. 

' 108 7%;9, The position of the National Catholic Welfare Conference was explained to be as follows: 

“The Department of Education of the National Catholic Welfare Conference maintains that aid 

given by the Federal Government for education should be distributed according to a law or plan that 
will bring this aid only to areas in which it is needed and where such need can be demonstrated; more- 
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In supporting the American Federation of Labor bill, the Executive Secretary of 
the National Council of Catholic Men, Edward J. Heffron, confirmed the above 
statement of present Catholic policy. He said that Catholics “believe that all Ameri- 
cans should be given reasonable opportunities,” and that Catholics, who largely live 
in urban areas, had long supported state policy of diverting tax money to the rural 
areas less able to support schools.’** “On the same principle,” he said, “it seems to 
us that Federal aid to education on the basis of demonstrated need, provided it is 
divorced from Federal control of education, is in accord with the best traditions of 
our country and altogether consistent with the principles of our faith.”'° Catholics 
already supported public schools in the various states in both their own communities 
and in other sections of the state through state equalization funds. As far as the 
public schools go, the Catholics have no objections to them, but they do not go far 
enough. He said that the Catholics felt that the child would come to consider the 
secular subjects of considerably more importance than religious training, if the school 
which lasted five days each week taught only these subjects. The brief time which 
the child spent in Sunday school once each week or even the informal instruction 
which he received at home was not sufficient either to “overcome such an impression 
or to impart an adequate groundwork of religious understanding.”*°® Consequently, 
the Catholics had no alternative except the establishment and maintenance of their 
own schools at their own expense. The Catholics recognized the interest which the 
states have in educating for good citizenship, and that they were entitled to ask 
Catholic schools to maintain certain requirements. But “since the State compels us 
to send our children to school, and taxes us for schools, it should enable us to send 
them to such schools as would accord with our consciences without laying upon us 
a double educational burden.”2°* As for federal aid to education, which could be 
justified only on the basis of equalizing educational opportunities between the more 
needy and the less needy states, it would add a third educational burden if the money 
were distributed to the states in accordance with their public policy toward Catholic 
schools, and if the states, as most do, have a prohibition against the use of public 


moneys for such purposes. He explained: 


The Catholic citizen of such a State is already digging into his pockets to maintain the 


over, this distribution should be equitable to all children in that area without regard to color, origin, 
or creed; finally, this distribution should be extended to the children in attendance at any school that 
meets the requirements of compulsory education. 
“In stating its official position, the department of education is opposed to: 

1. Senate bill 181 in its present form. 

2. A Federal Department of Education. 


3. Federal control of education. ; 
4. Any form of Federal aid which cannot be demonstrated as needed to meet the minimum educa- 


tional requirements in areas where resources are inadequate. 

5. Any distribution of Federal funds which shall not be equitable to all children in the area of need 
without regard to color, origin, or creed, as long as they are in attendance at any school that 
meets the requirements of compulsory education.” 


Id. pt. I, 303-304. 
104 7d. pt. II, 649. 108 hid. 106 74, pt. II, 650. 107 Ibid. 
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schools that accord with his conscience. The State is compelling him to dig into his 
pockets again to maintain the public tax-supported schools which his conscience will not 
permit him to use—because they omit the most important of the four R’s. 

For this present injustice, such a citizen has no grievance against the Federal Govern- 
ment. But it seems to us that he would have a grievance if the Federal Government 
compelled him to dig into his pockets a third time for the purpose of benefits from which 
he would be almost completely excluded.1° 


When the hearings on the American Federation of Labor bill (the Aiken-Mead 
measure) were held, the Catholic representatives came out strongly for it. This 
measure would have guaranteed federal funds for non-public schools even in those 
states which by law did not permit state support for these schools. Supposedly, a 
fundamental principle of the Catholic position had been opposition to federal control 
of education. This point had been raised against bills on every other occasion by 
their representatives, no matter how the bills were drawn. Yet a proposal which 
would have meant the deepest penetration by the Federal Government into the 
fundamental pattern of the educational system received Catholic support. 

Not only did the American Federation of Labor bill provide for the overriding 
of state policy as far as public support for non-public schools was concerned, but it 
contained other provisions which would have given federal agencies great authority 
that could have been used to exert a considerable infiuence on American education. 
Instead of containing a formula in the body of the bill by which the funds would 
have been apportioned to the various states, it provided for a National Board of 
Apportionment authorized to make the apportionment of part of the funds on the 
basis of need as determined by the Board. 

Nor was this all, for the $100,000,000 fund for auxiliary aid to instruction was to 
be apportioned not only on the basis of need but also, in part, on the basis of popula- 
tion. Another. principle upon which the Catholics had insisted was that they were 
opposed. to “any form of Federal aid which cannot be demonstrated as needed to 


meet the minimum educational requirements in areas where resources are inade- 


99109 
quate. 


In justifying this allocation procedure, Dr. Reeves said: 


When a State that could have afforded to have provided these services from its own 
tax receipts and has not done so through all the years, it seems to me and to the members 
of our commission that the Federal government has a responsibility to see to it that the 
children do not suffer from the neglect of that State.1!° 


Catholics had never before supported a bill on grounds of national responsibility 
for education. 

The determining reason for Catholic support of the American Federation of 
Labor bill is to be found in the following statement of Mr. Heffron, the Executive 
Secretary of the National Council of Catholic Men: 


108 7d. pt. II, 651. 
109 Point 4 of the “platform” of the National Catholic Welfare Conference, supra note 103. 


110 Hearings on S. 181 and S. 717, supra note 99, pt. II, 505. 
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S. 717 does honestly and openly provide a means whereby the Federal Government can 
distribute Federal aid to the States on the basis of need without creating grave dangers 
of Federal control of education, and without imposing an altogether unfair and discrim- 
inatory burden on the millions of Catholic Federal taxpayers, And it does recognize, as 
the Supreme Court has recognized, the right of every American child to receive an educa- 
tion that accords with his conscience. For these reasons, the National Council of Catholic 


men has authorized me to appear before you and support it.1 


Senator Smith asked the witness for his opinion on the proposal that the states be 
allowed to decide the question of the use of federal funds for non-public schools. 
Mr. Heffron replied that when one considered the fact that forty-six of the forty- 
eight states had constitutional or statutory prohibitions against the use of public 
funds for non-public schools, he felt legislation which would benefit non-public 
schools in only two states would be “a discriminatory course of action.”"!* As for 
the “by-passing” provisions, he would retain them until a “more satisfactory” device 
could be worked out. He thought it would be “fair” if the Federal Government 
passed an aid bill and said to the states: “This money will become available to you 
upon the basis of need when, as, and if you make it possible for your State educa- 
tional authorities to benefit all of the approved schools in your State.”"* By “ap- 
proved schools” he meant schools recognized as complying with the requirements 
for compulsory education. If such a provision were included, the Federal Govern- 
ment would “be saying that it would not be a party to any such discrimination that 
may be inherent in the State constitution or statutes—and it would be entirely within 
its rights.”""* Since there seemed little likelihood of passing such a measure and 
since there was such great need for federal aid, he added that “it seems to me 
entirely legitimate for you openly, without any covert concealment of the matter— 
altogether openly—to provide this trustee arrangement whereby the moneys can be 
used to help all the people who are entitled to its benefits.” 

Mr. Heffron took a more extreme position than most of the Catholics. He 
not only opposed federal aid unless it went to Catholic schools; he was not even 
reconciled to state policy which did not provide state aid for such schools. The 
logical conclusion of his argument is to be noted in the final exchange between 
Senator Donnell and Mr. Heffron: 


Senator Donnell. You think it is discrimination, as I understand it, against the individual 
that the constitutions of the great majority of our States do prohibit the use of public 
funds for teaching in a religious school, you regard that as discrimination against the 
individual? ; 

Mr. Heffron. I do. It operates de facto as a limitation on the freedom of his conscience; 


because not all Catholics are people of means and, consequently, some find it most 
difficult and some perhaps impossible to maintain separate schools. Yet their conscience 


requires them to do it.1! 


112 74, pt. II, 651. 1137, pt. Il, 658. 118 hid. 
114 Tid, 115 Tid, 11614, pt. II, 659. 
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Very similar ideas were expressed by the Reverend William E. McManus, Assist- 
ant Director of the National Catholic Welfare Conference. He found evidence that 
the educational standards in many parts of the country were inadequate, but more 
particularly he was impressed by the fact that the bill made federal funds available 
to non-public schools. He argued that parents who sent their children to non- 
public schools fulfilled “their duty to the State under existing compulsory education 
laws.”""7_ From this he maintained that since the government allowed them to 
send their children to non-public schools, it 


. .. should not deprive them of benefits common to all which are granted by government 
for the general welfare of all citizens. There is no requirement in law that church 
membership should be a liability to parents and children who are at the same time citizens 
of this Nation and as such are entitled to the privileges and benefits extended by govern- 
ment for educational purposes.1!® 


He added that it was “not consistent with the traditional American respect for the 
rights of the individual and of minority groups” to “straitjacket” all educational 
programs. If the parents were hindered “in the the exercise of their natural rights 
in education,” it would lead “toward governmental domination over all schools.”""° 
He concluded that to avoid such a possibility, the Federal Government would have 
to support parochial schools. The witness said that frequently representatives of 
the National Catholic Welfare Conference had appeared before Congressional com- 
mittees in opposition to federal aid to education bills. This opposition had been 
necessary, although it was realized that the position would be misconstrued. The 
Conference was therefore gratified that a bill had been presented which recognized 
“a principle of justice for all American school children” and hoped that it would 
“receive the objective consideration which it deserves.”!*° He added, however, that 
the Conference was “absolutely opposed to any change in this bill which would ex- 
clude non-public schools from participation in the benefits of title II.”"*" 

One must conclude from the hearings on the Thomas-Hill-Ramspeck and Aiken- 
Mead bills that the Catholic representatives desire above all else a bill which will 
include appropriations for parochial schools. On this occasion they supported a 
measure that violated several of their previously expressed principles which they 
maintained should determine policy on this matter. 

Early in 1945, Senator Taft indicated that he was preparing a federal aid to 
education bill which he would offer as a substitute for the Thomas-Hill-Ramspeck 
bill pending before the Senate Labor and Education Committee.’*? On March 27, 
1946, the Taft-Hill-Thomas bill was introduced in the Senate as an amendment, 
but in effect it was a completely new proposal. In introducing this new proposal, 
Senator Taft said that he had opposed two years previously a federal aid bill which 
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would have provided “for a general passing out of Federal funds in aid for educa- 
tion.” During the debate and hearings on these previous bills 


one fact became apparent, namely, that in many States the children were not receiving 
a basic education; and that some of the States, although spending on education as much 
of a proportion of their income as the larger, wealthier States, were not able to provide 
such a basic education.1*8 


The Taft-Hill-Thomas bill provided for a single appropriation of $150,000,000 for 
the fiscal year ending June 30, 1947; $200,000,000 for the fiscal year ending June 
30, 1948; and $250,000,000 for each fiscal year thereafter. Ninety-eight per cent of 
the appropriation was to be expended on the basis of computed need. The need of 
each state was computed on the basis of a formula, but there were further provisions 
designed to insure that each state make an average effort to support education. 

No action was taken on the bill in 1946, but it was again introduced’ in the 
first session of the Eightieth Congress in 1947 by Senator Taft for himself and 
Senators Thomas of Utah, Ellender, Hill, Smith, Cooper, Chavez, and Tobey. 
There had never before been a bill which had adhered so closely to the principle 
of apportionment only to those states actually in need of federal aid. From it were 
eliminated all objections except (1) those which might be raised by persons who had 
desired federal policy determination, if not by direction at least by financial encour- 
agement, of special phases of education, and (2) those brought forth from Catholic 
representatives. The Taft compromise proposal would have prevented the use of 
federal funds for non-public schools unless matched by the states. It was to this 
point that Senators Murray, Walsh, Aiken, and Morse took exception in a separate 
statement of views in the committee report on the Thomas-Hill-Ramspeck bill.’ 
It was largely out of this difference of views that there developed the Aiken bill of 
1947. ; 

Senator Aiken had sponsored the American Federation of Labor bill which 
would have by-passed the states in order to provide funds for non-public schools. 
It is not surprising, therefore, that the bill which he introduced in the first session 
of the Eightieth Congress’”® contained a provision establishing 


a national floor under current educational expenditures per pupil in average daily at- 
tendance at public elementary and secondary schools and by assistance to non-public tax- 
exempt schools of secondary grade or less for necessary transportation of pupils, school 
health examinations and related school health services, and purchase of non-religious 
instructional supplies and equipment, including books. 


Title II of the bill authorized an annual appropriation of $60,000,000 for the pur- 
pose of “reimbursing non-public tax-exempt schools and school systems of secondary 
grade or less for not to exceed 60 per centum of their actual expenses in providing” 
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these services. Title I of the Aiken bill provided for an appropriation increasing to 
$1,200,000,000 or $60 per pupil in average daily attendance after 1952 for the equaliza- 
tion of educational expenditures in all public elementary and public secondary 
schools. The distribution of this fund had no reference to need, but would have 
been apportioned to the states in the proportion that the average daily attendance 
at all public elementary and secondary schools bore to the total such attendance in 
the United States. The states were required to spend from all sources not less than 
was spent per pupil in the fiscal year ending June 30, 1946, or $100 per pupil, which- 
ever was the lesser amount, and by the end of the fiscal year ending June 30, 1953, 
not less than $100 per child. 

The hearings before a subcommittee of the Committee on Labor and Public 
Welfare of the Senate in 1947 pointed up the controversy relative to the use of 
public funds for non-public schools. The controlling philosophy of the bill pre- 
sented by Senator Taft and the other sponsors was that education is almost, if not 
entirely, a function of the states. The role of the Federal Government was merely 
to furnish funds to those states which demonstrably did not have the financial 
ability to support an adequate level of education. The appropriation, therefore, 
would have been distributed entirely on the basis of financial need. Senator Taft 
pointed out quite clearly in the hearings that to distribute federal funds to the 
private and parochial schodls in contradiction to state policy against such use of 
public funds, or to prohibit the use of federal funds by states for the promotion of 
education in non-public schools, was in fact to impose restrictions of the Federal 
Government which “would be clearly changing the educational policy of the 
State.”!27 Senator Taft continued: 


This bill is a State-aid bill, and the State should be authorized to use the Federal funds 
for the same educational purposes for which it uses its own State funds. If the State 
recognizes private and parochial schools as part of its State educational system, then the 
bill provides that it may use Federal funds in the same proportion in which its State funds 
are used for such schools. On the other hand, if the State educational policy is to operate 
only through public schools, Federal money can only be used for that purpose. 


If we cannot maintain the principle of noninterference in State educational systems, I 
would be opposed to the whole bill. The question has nothing to do with the highly con- 
troversial problem whether States should appropriate public funds for parochial schools. 
One may feel strongly either way on that subject, but it is a matter for each State and the 


people of each State to determine.’ 


The Catholic position relative to the bills pending during the 1947 hearings was 
once again presented by the Reverend William E. McManus, Assistant Director, 
Department of Education, National Catholic Welfare Conference. Mr. McManus 
reiterated the position taken by Senator Aiken that the discussion of federal aid to 
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education was not primarily concerned with the religious controversy.’ As in the 
case of the bill sponsored by Senator Aiken on behalf of the American Federation of 
Labor in 1945, the Catholic representatives, so far as the 1947 Aiken measure was 
concerned, found themselves confronted by a bill which would provide for the 
distribution of some federal funds to the parochial schools regardless of state policy 
on that score. Mr. McManus, as representative of his organization, found himself 
supporting a federal aid to education measure, namely the Aiken proposal, which 
would have distributed federal funds for various services to pupils enrolled in 
parochial schools for transportation, school health services, and purchase of non- 
religious instructional supplies and equipment, including books. He appealed to 
the tolerance of Protestant taxpayers and of the nation generally to support this 
proposal. He expressed himself in these terms: 


Is it not a travesty of religious freedom to claim that this Government of the people 
cannot furnish bus service for all children because in the process somebody’s religious 
feelings might be offended? Must the school bus be a non-sectarian vehicle? Suppose 
that a parochial school child has been put off the school bus and is crushed under the 
wheels of a truck. Can the civic officials—the mayor, the coroner, and sheriff—look at 
the mangled body, shrug their shoulders, and absolve themselves of blame by saying, 
“The youngster was a non-public school child; if her parents had sent her to the public 
school, this would not have happened”?19° 


Following his discussion of the general position and attitude of the organization 
which he represented, Mr. McManus then made proposals for a compromise bill 
which would receive his support. This compromise would first “provide funds 
specifically allocated for raising the salaries of public-school classroom teachers in 
the poorer States of the Nation,” and second would “provide funds so that the 
children attending all schools, public and nonpublic, would receive certain essential 
school services, such as transportation, nonreligious textbooks and supplies, and 
health and welfare services. These funds would be distributed according to the 
pattern of the School Lunch Act.”?®! Mr. McManus felt that such a compromise 
would “reflect keen political sagacity because it is a fact for the record that the 
educational bills which have passed Congress are those which provided for funds 
for the direct or indirect aid of both public and private educational institutions, and 
the bills which died, Congress after Congress, are those which were discriminatory 
and unjust in their failure to count the children in nonpublic schools among the 
beneficiaries of the Federal Government’s assistance.”"*? 

The position of the National Catholic Welfare Conference was further elaborated 
upon in an article reprinted in the 1947 hearings. In commenting upon the bills 
which were before the Eightieth Congress, McManus indicated that he thought 
Senator Taft’s measure stood the best chance of passage. With one exception it 
met the requirements of the Catholic position, and that of course dealt with the 
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use of money for the parochial schools. It allowed the states to spend a portion 
of the federal appropriation on non-public schools provided that the states matched 
that amount from state or local funds which would have to be spent for the same 
purpose. To the claim that the Taft proposal gave the non-public schools the 
right to federal aid, McManus replied in these words: “There is no just point in 
giving a State permission to aid private schools when it is prohibited from doing so 
by its own basic laws.”"** A “simple amendment,” however, to the Taft proposal 
would make it acceptable to the Catholic educators. This amendment would be 
similar to the provision for non-public schools in the School Lunch Act, and would 
make only some $4,000,000 out of a total of $150,000,000 available to the Catholic 
schools. He concluded by saying: 


The public-school profession stands in opposition to a Federal aid bill if any of the 
funds go to nonpublic schools. The Catholic position is endorsement of a bill for 
Federal aid to both public and nonpublic schools. Which group is the obstructionist? 
Take your choice, but it appears to me that the public-school groups have themselves to 
blame for the delay in gaining Congressional approval of Federal aid.1*4 


Seldom have representatives of other religious groups opposed federal aid to 

education. On many occasions, however, they have demanded that the bills specify 
beyond all shadow of doubt that the money not be devoted to private, religious 
schools, ’ 
Benjamin C. Marsh appeared before the Senate Committee on Education and 
Labor in 1937, 1939 and 1943 on behalf of the People’s Lobby. In appearing before 
the Committee in 1939, he quoted from a communication which he had received 
from Mr. Samuel McCrea Cavert, General Secretary of the Federal Council of the 
Churches of Christ in America, as follows: 


We note with grave misgiving the attempts which are being made in various quarters to 
secure subsidies from public funds for the support of parochial and private schools. We 
register the strong conviction that such proposals are contrary to the cherished American 
principle of the separation of church and state.1*° 


Other groups have opposed any concession to the Catholic demands. The repre- 
sentative of the Supreme Council of the Scottish Rite Order, Southern Jurisdiction, 
opposed the Black-Harrison-Fletcher bill because of the possibility that it might be 
construed to allow the use of federal funds for parochial schools in states which 
allowed the use of public funds for such purposes. He thought that 


the past two decades had witnessed a well-organized effort . . . to break down that 

liberty by attacking tax-supported public schools and seeking to divert funds raised for 

them to sectarian schools. This is seen in the demands that are being made by the 

sectarian schools in almost every State for free transportation, free textbooks, free gym- 

nasium privileges, and the portion of public taxes paid by certain religious groups.'%¢ 
188 7g, at 257. 184 7g, at 258. 
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The Black-Harrison-Fletcher bill also met the opposition of other groups because 
of the possibility that federal funds might be used for religious, private schools. 
Representatives of the American Protestant Defense League, the Religious Liberty 
Association of America, and the American Christian Foundation registered their 
dislike of its failure to define clearly the terms “public education” and “public 
schools.” 

Southern Presbyterians announced their opposition to both the Taft and Aiken 
bills in 1947 as violations of the principle of separation of church and state.487 Nor 
were such statements as these confined to spokesmen of the Protestant churches. 
Writing in PM, Max Lerner had this to say: 


A Federal aid bill is greatly needed to raise the levels of our democratic education. But 
if it means the betrayal of the separation of church and state, as it does in the Aiken bill, 
it is a Trojan horse which will disrupt and destroy the citadel of American life.1#® 


In the 1947 hearings before the Senate Committee, the representatives of a 
number of religious groups presented their views relative to the use of federal funds 
for non-public schools. The representative of the Seventh Day Adventist denomina- 
tion stated that his group did not take a position for or against aiding the public 
schools, but did oppose the 1947 Aiken bill and the 1947 Taft bill because of their 
provisions dealing with the non-public schools. His group was “opposed to any 
kind of aid to religious schools.”!*® Furthermore, his group did not look with favor 
upon the proposal to provide certain services to children in non-public schools. “We 
believe that every school ought to furnish its own lunches for its own children. We 
believe they ought to look after the medical care of their children, of the transporta- 
tion, and every kind of aid we are opposed to of that kind, whether salaries for 
teachers, putting up buildings, as is proposed now in some of the State legislatures, 
for private and religious schools.”**° 

The General Secretary of the Federal Council of Churches of Christ in America 
appeared before the Senate Committee, and requested federal aid for education 


under the following conditions: 


A. That no Federal funds shall be made available to States to be used in such a way as to 
discriminate against any minority racial group. 

B. That the administration of Federal funds made available to States shall be safeguarded 
against the imposition of Federal control in matters of educational policy and, 

C. That Federal funds shall be used only for such schools as the constitution or statutes 
of the several States make eligible for State support.'* 


The Chairman, National Committee on Education and Social Action, National 
Council of Jewish Women, Inc., said that it was supporting the 1947 Taft bill be- 
cause several of the other bills contained provisions for the allocation of funds “to 
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nonpublic schools for transportation, health examinations, books and supplies. . . . 
The passage of any bill containing provisions which would permit public funds to 
be used for the support of nonpublic schools is a danger to the basic principles on 
which this country was founded.”’*” A representative of the Baptists of the United 
States said that 


in opposing the application of that part of S. 472 which stipulates provision for use 
of a proportionate amount of Federal funds to support nonpublic schools in States which 
have provisions for use of public tax money for some form of nonpublic school support, 
I wish to make it plain that we are not intolerant; in no sense to be put down as bigots. 
But it is not in the interest of public welfare to be forced into silence under the guise of 
fraternity.!*3 


The Legislative Secretary, Council for Social Action, Congregational Christian 
Churches of New York summarized his point of view as follows: 


First of all, we believe that Federal aid is necessary and that it can be supplied to the 
States without Federal control. 


Secondly, we object to any financial aid, direct or indirect, to private schools. We support 
health and safety protection for all children, including those that go to private schools, 
and States must recognize private schools if they meet certain standards, providing ade- 
quate education, but parents who choose to send their children to such schools must pay 
for this privilege.1** 

The spokesman, however, did conclude that although he was “unhappy about the 
provisions of 6(b) of S. 472, yet we will and we do want to support Senate bill 
472.” Upon questioning from Senator Aiken, he said that if it should develop that 
the enactment of federal aid legislation depended upon the inclusion of this pro- 
vision, he would not oppose it on that point.’* 

Before we conclude that the question of federal aid to the parochial and non- 
public schools is the only factor which has prevented the passage of legislation, it 
might be well to summarize briefly some of the other problems and dilemmas which 
have faced the advocates of federal aid. One of the most difficult problems to solve 
before an aid bill is acceptable is that of insuring that federal subsidies do not 
mean federal control. One of the strong features of American education is to be 
found in its diversity and dispersal among the states and communities of the land. 
It has allowed adaptation to local problems and needs. It has encouraged experi- 
mentation in new ideas and practices which, if successful, have been made available 
for emulation through journals, the press, conferences, and other media for the 
exchange of thought. A dispersed educational structure is a bulwark against the 
use of the school system for propaganda purposes of interest groups in a manner not 
in harmony with constitutional-democratic practices. It is to be expected that in any 
aid bill there will be some control provisions to insure fiscal compliance with the 
basic legislation, but fiscal controls do not necessarily mean education controls. The 
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record indicates that the education controls should be left largely to state determina- 
tion if the bill is to have political success. 

The restrictions placed in an act relative to the division of funds between the 
races in states which maintain separate schools are education controls. This phase 
of federal aid to education has been difficult to resolve in a satisfactory manner be- 
cause it has brought forth so many emotional and sectional attitudes and differences. 
The basic motivation for any safeguards as to division of funds is to be found in the 
apprehension that the southern states would not, if left alone, make an equitable 
apportionment. This fear has been based on observation of the way in which the 
southern states divide their own funds between the two school systems. Interestingly 
enough, the present solution found in the Taft bills of 1946, 1947, and 1948 is not 
very different from that contained in the Blair bills of the 1880’s. The Blair bills 
would have required that the state apportion the money received from the Federal 
Government to the minority race in at least the ratio of its population between the 
ages of ten and twenty-one to the total such population of the state. The Taft 
bill provides a similar apportionment based upon population ratios of all ages with 
additional guarantees that Negroes would receive a minimum expenditure per pupil 
in all educational jurisdictions. 

One of the most plaguing problems in the whole history of federal aid to educa- 
tion has revolved around the method of allocating the funds among the various 
states. The way in which the framers of the bill approach the responsibility of the 
Federal Government determines to a considerable degree the type of allocation 
formula which will be used. The Reeves Committee, for example, seemed to feel 
that the Federal Government had an interest in its own right in the education of 
all the people. Consequently, the inadequacies of the state educational program 
were of more importance than the ability of states to support an adequate educa- 
tional system. One political difficulty involved in an allocation formula is that of 
weighing the effect which the furnishing of federal money to a state will have 
upon the attitude of that state’s representatives toward such a measure. In the 1943 
debates, Senator Taft maintained that the reason why the bill did not distribute 
money on the basis of need was because “so few States would get money that the 
bill never could be passed.”*** Although not all of the federal aid bills have ad- 
hered strictly to the principle of fund allocation on the basis of fiscal inability, it is 
doubtful if the agitation would have been as persistent had there not been the con- 
viction that certain states were too poor to maintain an adequate level of education. 

Various organizations and groups have held definite and frequently conflicting 
opinions on the subject of aid. Generally, labor groups have favored federal aid, 
and the various management groups have been opposed. The teachers’ organiza- 
tions have frequently been in disagreement on the proposed provisions of legislation. 
The Negro groups have advocated aid under certain conditions. The Catholic 
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and Protestant churches have brought their pressure to bear, particularly in the matter 
of aid for non-public schools. 

To summarize, a number of factors have blocked the passage of legislation for 
federal aid to education. The effect which federal aid would have upon the segre- 
gated school system of the South; the failure to secure agreement on the formula 
for allocating funds to the various states; the constitutional questions; the adminis- 
trative arrangements to secure compliance by the states with the terms of the legis- 
lation; the emotional climate in which debate and discussion took place, particularly 
after the Civil War; the attitudes of the major political parties and their leaders; the 
fear that federal aid means federal control; and the inability to reach a solution of 
the controversy as to the use of federal funds for parochial schools—all have con- 
tributed to the failure to secure enactment of this legislation. 








PREFERMENT OF RELIGIOUS INSTITUTIONS IN TAX 
AND LABOR LEGISLATION 


Monrap G. Pautsen* 


The great majority of persons agree that the church and the state should remain 
separated in the United States. Yet it is also generally agreed that religious insti- 
tutions should be encouraged by relieving them from statutory burdens which 
other groups in the nation ordinarily bear. The traditional exemption of the church 
from taxation of its property and income is the principal example of the sheltered 
position of religious organizations.’ Indeed, Dean Sperry of the Harvard Divinity 
School has called the tax exemption of churches “the most important governmental 
recognition of religion made in America... .”? Religious preferment is likewise 
manifested by according individuals and corporations who donate to religious insti- 
tutions a deduction from their otherwise taxable property and income. Certain 
statutes regulating employers’ relationships with their employees also contain ex- 
ceptions in favor of religious groups. 


I 


Tue Tax Exemptions 


In the federal tax system corporations, funds, and foundations “operated ex- 
clusively for religious, charitable, scientific, literary, or educational purposes” are 
exempted from the provisions of the federal income tax, provided “no substantial 
part of the activities . . . [are for] carrying on propaganda, or otherwise attempting, 
to influence legislation.”* “Religious or apostolic associations or corporations .. . 
even if such associations or corporations engage in business for the common benefit 
of the members .. . .”* are also exempt from income taxation, as are “corporations 
organized for the exclusive purpose of holding title to property, collecting income 
therefrom, and turning over the [net income] . . . to an organization which itself 
is exempt from the tax....”° The fair rental value of a parsonage to a minister of 
religion is exempt from income taxation.® 

Not only are these religious organizations themselves unburdened by federal tax 
obligations but, within limitations, gifts of tax-free income may be made by taxpayers 
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to such organizations. Individual taxpayers are allowed a deduction not exceeding 
15 per cent of their adjusted gross income for contributions to organizations which 
are tax exempt.’ Business corporations may take a similar deduction in the amount 
of 5 per cent of their net income.® Gifts and bequests to tax-exempt institutions are 
deductible for purposes of the federal gift® and estate’? taxes without limitation. 

Those states which impose income, gift, inheritance and estate taxes grant exemp- 
tions and deductions similar to those found in the federal tax scheme." State tax 
laws also exempt both real and personal property of religious institutions from state 
and local tax levies. The authority for the exemptions, of course, rests wholly in 
statutory provisions, which are found in every state, or in constitutional prescrip- 
tions. The guarantee of religious tax exemption was considered of sufficient moment 
to be expressly dealt with in two-thirds of the state constitutions.’* Of these, sixteen 
require some form of tax exemption to be given, while the remaining sixteen are 
permissive. ; 

The statutory and constitutional exemptions are of great variety. Most statutes 
limit the amount of tax-exempt property in one way or another.’* For example, the 
exemption may extend only to such property as is used for religious purposes,"* or 
to such property as is exclusively used for religious purposes.® A statute may limit 
the tax-exempt holdings of a church in terms of area’® or, as in New Hampshire, 
the limitation may be expressed in terms of the total value of property held.’7 Draft- 
ing the limitations on tax-exempt property in terms of the use to which the property 
is put is a sure way to raise difficult questions for litigation. Is a parsonage exclusively 
used for housing a minister of religion entitled to the exemption??® What of 
land owned by a church and held for its exclusive profit?*® What of a parking 
lot for churchgoers adjacent to an urban church? These questions will not be 
resolved in this paper, but should serve to remind one of the limits within which 
property tax exemptions operate. 

. II 


Tue ProsLeM OF THE ConsTITUTION 
The First Amendment to the Federal Constitution provides in part that Con- 
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gress may make no law respecting the “establishment of religion” in the United 
States.”* Since 1925 the principles of the First Amendment have been recognized as 
applicable to the states.”* In addition, most state constitutions similarly forbid laws 
tending toward the establishment of religion by state governmens. A typical example 
is to be found in the constitution of Illinois, which provides that “no person shall 
be required to attend or support any ministry or place of worship against his con- 
sent... .”* Do these provisions of state and federal constitutions prohibit the gen- 
eral exemption of religious institutions from taxation? 

Several state courts have answered that question in the light of their state consti- 
tutional provisions. In 1877, the Supreme Court of Iowa,** without divulging its 
grounds, held a statute exempting church property from taxation not a violation 
of the Iowa constitutional provision that “the General Assembly shall make no law 
respecting the establishment of religion . . . nor shall any person be compelled to 
. +. pay... taxes, or other rates for . . . the maintenance of any minister, or minis- 
try.”*° In Garrett Biblical Institute v. Elmhurst State Bank,** a parallel case under 
the Illinois constitution, the Illinois court approved a similar statutory exemption for 
two principal reasons: (1) the states in a Christian nation such as ours should en- 
courage religious establishments to build up “the moral character and better impulses 
of the heart”; (2) the constitution is not violated if all religious denominations are 
encouraged by the state through tax exemption without discrimination. 

In the light of the Everson and McCollum cases, decided under the Federal Con- 
stitution, neither ground of the Garrett opinion is sound. In Everson v. Board of 
Education," payment by a New Jersey school board compensating the parents of 
children attending parochial schools for the children’s bus fare was held not to violate 
the Fourteenth Amendment to the Federal Constitution. The majority opinion of 
Justice Black viewed the provision for transportation payment as public welfare 
legislation applicable to children attending public schools as well as to those attend- 
ing parochial institutions. He did indicate, however, that New Jersey in making 
the payments had gone to the “verge” of its constitutional power. Justice Black 
agreed with the dissenting justices that no tax funds might be appropriated for the 
support of any institution which teaches the tenets and faith of any church. “Neither 
a state nor the Federal Government can set up a church. Neither can pass laws 
which aid one religion, aid all religions, or prefer one religion over another.”** ‘The 
three opinions written in this case are in agreement as to that fundamental.” Quite 


*2U. S. Const. AMEND. I. 

*2 Gitlow v. New York, 268 U. S. 652, at 666 (1925). In 1875 President Grant suggested a consti- 
tutiorial amendment to provide “. . . that all church property shall bear its own proportion of taxation.” 
Herman V. Ames, Propose>D AMENDMENTS TO THE CONSTITUTION 277 (1897). 

*8Ir1. Const. Art. II, §3. 

*4 Trustees of Griswold College v. Iowa, 46 Iowa 275, 26 Am. St. Rep. 138 (1877). 

*5 Towa Const. Art. I, §3. 

#6 331 Ill. 308, 163 N.E. 1 (1928). See also Trustees of First Methodist Church v. Atlanta, 76 Ga. 
181 (1886). ‘ ae 

#7 330 U. S. 1 (1947). ' 987d. at 15. (Italics: supplied.) 

2° “OF course, the state may pay out tax-raised funds to relieve pauperism but it may not under our 
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clearly an allocation of state revenue to religious institutions would now be uncon- 
stitutional even if the appropriations were motivated by a desire to build character 
and even though portions of the expenditure were equally available to all religious 
bodies. 

Although it is clear that the state may not directly support any religious institu- 
tion by appropriations derived from tax funds, the result reached in the Garrett case 
may nevertheless be correct because a tax exemption is not a direct but rather an 
indirect support of religion. Such a verbal distinction would fail to recognize that 
there is no practical difference between making appropriations and failing to send 
a tax bill. In either event the church is given aid by the state. 

After McCollum v. Board of Education*® the distinction between indirect and 
direct state support of religion will be hard to maintain. According to the McCollum 
case the aid which is unconstitutional if given a religious institution need not be in 
the form of directly appropriated tax funds. It is sufficient if the assistance received is 
the use of property which has been supplied by taxes. In the McCollum case the use 
of tax-supported school property for religious purposes was an important element 
in establishing the unconstitutionality of the “released time” system of religious 
instruction. Justice Black repeats the sentence quoted above from the Everson 
opinion,*? which certainly lends itself to the interpretation that indirect aids to 
religion are forbidden to the states equally with direct appropriations.** Therefore 
neither the legislature’s motivation in giving the exemption, the non-discriminate 
grant of the exemption to all religions, nor the indirect character of the exemption 
justifies the preferential tax status of religious groups under the Constitution. 

Against these arguments stands the force of American history. Tax exemption 
for religious institutions has been the American practice since the disestablishment of 
the churches. Properties have been given, acquired, and held on the assumption 
that they are tax exempt. In view of this established custom and practice, the prob- 
lem should be left to legislative judgment unless the tax exemption is seen to lead 
to an obnoxious union of church and state. The tax exemption during our history 
has not in fact begun a series of steps toward the establishment of religion. The 





Constitution do so to induce or reward piety.” Justice Jackson dissenting, id. at 25. Justice Rutledge 
expresses the same view: “[The Constitution] outlaws all use of public funds for religious purposes.” 
Id. at 33. 

9 333 U. S. 203 (1948). 

1 Id. at 210. According to the writer of a note, Establishment of Religion by State Aid, the statements 
made in the McCollum and Everson cases are broad enough to cover tax exemption: “. . . tax exemption 

. . is also an apparently direct aid to religion which has seemingly been banned by the First and 
Fourteenth Amendments as construed in the McCollum and Everson cases.” 3 Rutcers L. Rev. 115, 
122 (1949). 

*2 The dissenting opinions in the Everson case also contain language capable of the same interpreta- 
tion. “. .. the effect of the religious freedom Amendment . . . was to take every form of propagation 
of religion out of the realm of things which could directly or indirectly be made public business and 
thereby be supported in whole or in part at taxpayers’ expense.” Justice Jackson dissenting, Everson v. 
Board of Education, supra note 27, at 26. “The prohibition broadly forbids state support, financial or other, 
of religion in any guise, form or degree.” Justice Rutledge dissenting, id. at 33. 
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state-granted benefit to the churches has remained largely in the tax field. As a 
practical matter, aid by tax exemption puts a very real limit on the total amount of 
support given religious institutions. The help is never more than sums saved because 
a generally applicable tax is not paid. 


Ill 


THE PRroBLeM OF JUSTIFICATION 





In the course of English history religious institutions were not always free from 
compulsory payments to the state. The history of the English church clearly shows 
many instances in which the lords spiritual were called upon to contribute to the 
support of the temporal authority.** In the American colonies, however, where the 
church was poor and an arm of the state itself, rather than a powerful rival, there 
was no thought of putting a tax upon the church or church property any more than 
a modern city would think of placing a tax upon its department of streets.** The 
church not only was relieved from tax burdens in the American colonies but 
was itself supported by taxes imposed by the secular arm of the government.** Even 
after religious freedom was achieved in the colonies, the several churches in the 
community were given the power to lay taxes upon their adherents and to collect 
them with the aid of the power of the state.2® The immunization of churches from 
taxation continued as a matter of practice even after complete disestablishment.*” 
Statutory authority for the exemption was late in appearance; for example, Massachu- 
setts had no statutory exemption until 1837, New Hampshire until 1842, and New 
Jersey until 1851.5° 

Originally, the freedom of religious organizations and church property from 
taxation was taken as a matter of course, hardly needing justification. It was “so 
entirely in accord with the public sentiment, that it universally prevailed.”*®. Since 
the middle of the nineteenth century, however, many attacks have been made upon 
the tax-free position of the church,*° particularly in opposition to its tax-exempt real 

8 Adler, Historical Origin of the Exemption from Taxation of Charitable Institutions in Tax Exemps 
TIONS ON REAL Estate passim, esp. 34, 39, 43 (1922). 

%* “Prior to and at the time of the adoption of the constitution of 1784 and 1792, public religious 
worship was very generally supported by a tax laid by the several towns. . . . The support of the 
ministry and of houses of public worship was then on the same footing as that of schools, highways, and 
the support of the poor.” Franklin Street Society v. Manchester, 60 N. H. 342, 347-8 (1880). 

*5 Adler, supra note 33, at 74. 

8° F.g., a New Hampshire act of 1819 incorporating a Congregational society in Plymouth which 
provided: “. . . the Wardens . . . [shall] assess the polls and ratable estate of the members of said 
Society their just and equal proportion of all sums of money . . . [voted by the society]. . . . the Col- 
lector of said Society . . . shall have the same power to collect the taxes to him committed, as the 
collectors of towns in this State by law have.” 8 Laws or New Hampsnire 756 (1920). 

*7 “Meeting houses and school houses, although not formally exempted by the tax laws in force 
prior to 1851, were seldom if ever assessed in any part of the state.” State v. Collector of Jersey City, 
24 N. J. L. 108, 120 (Sup. Ct. 1853). 

88 ZOLLMANN, Op. cif supra note 1, at 329-30. 

®° State v. Collector of Jersey City, supra note 37, at 120. 


“° The history of a prolonged attack in a state legislature against religious tax exemptions is described 
in 1 Joun E. Brinpiey, History oF TaxaTIon 1n Iowa c. 12 (1911). 
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property. These attacks have been based on two principal grounds: (1) Ideological 
(opposition to the influence exerted by the church and organized religion in a 
democratic society*? and the contention that unbelievers should not be forced to 
contribute to the church even indirectly) ;? (2) Economic (revenue needed by the 
community is lost through religious exemptions).** As a secondary consideration, a 
fear has been voiced that the tax exemption would leave a church reluctant to criti- 
cize state and federal governments.** Furthermore, the exemption encourages the 
construction and maintenance of an excessive number of churches.*® 

In reply, the defenders of the exemption have been many and have used a formid- 
able array of arguments. Religious institutions are said to be performing a portion 
of the state’s work better than the state could do it.“* The performance of that duty 
should not be discouraged. The benefit which the state is said to receive from 
the moral instruction and character-building activities of religious associations justi- 
fies the exemption." By indirectly subsidizing religious institutions the state is de- 
voting its funds to “higher purposes” than any which the state itself might serve.*® 


“See the following language in a petition to the legislature of Iowa: “Because by exempting 
church property from taxation the State is assisting to support sectarian religion, which is unconstitutional 
and foreign to the purposes for which our government was formed. . . .” Iowa State Register, Feb. 1, 
1880, quoted in BRINDLEY, op. cit. supra note 40, at 448. Cf. Mowry, Ought Church Property to Be 
Taxed, 15 GREEN Bac 414 (1903); Adler, supra note 33, at 77; Turano, Shall We Tax the Churches? 
102 Forum 115 (1939); McAfee, Is It Fair to the American Community? 53 Curistian CENTURY 1356 
(1936). 

“3 See Stimson, The Exemption of Property from Taxation in the United States, 18 Munn. L. REv. 411, 
422 (1934); Stimson, The Exemption of Churches from Taxation, 18 Taxes 361 (1940); Hoke, Sixty 
Billion Dollars—Tax-Exempt, 35 AM. MERC. 222 (1935). Compare the following statement of the 
Rev. David Rhys Williams, a Unitarian pastor, reported in the daily newspapers of Rochester, N. Y., 
Jan. 4, 1947: “It is neither democratic nor chivalrous to tax any portion of the community, to support 
what is essentially a volunteer enterprise in which a large part of the community may not believe.” 

‘8 Atkins, Tax Exemptions—A Key to Tax Reduction, 9 Tax Mac. 19 (1931); Churches Should Pay 
Taxes, 64 Curistian Century 454 (1947). (This editorial attacks the tax exemptions on ideological 
grounds as well.) . Various defenses of the exemption are advanced by the writers of several letters 
written in reply to the editorial. 64 CuristiAN CENTURY 561 (1947). 

** See Cavert, Points of Tension between Church and State in America Today in CHurcH AND STATE 
IN THE MopERN Wor_p 161, 174 (1937). 

“5 See Wittiam A. Brown, CuurcH AND STATE IN CoNTEMPORARY AMERICA 123 (1936); Cavert, 
supra note 44, at 175; Curistian Century editorial, supra note 43, at 455. 

46 See Joun G. Saxe, CHARITABLE EXEMPTION FROM TAXATION IN New YorK STATE 45 (1933); Extor, 
op. cit. infra note 48; BRINDLEY, op. cit supra note 40, at 450. “‘All these establishments [religious and 
charitable] . . . are devoted, as well as the public property, to the attainment of the legitimate ends of 
government. ...” Trustees of First Methodist Church v. Atlanta, 76 Ga. 181, 191 (1886). 

*7 See Cuares J. Tosin, WittiaM E. HANNAN, AND LELAND L. ToLMaNn, THE EXEMPTION FROM TAXA- 
TION OF PrivATELY OwNeED REAL Property 20 ef seq. (1934); H. R. Rep. No. 1860, 75th Cong., 3rd Sess. 
(1938), reprinted in I-2 Cum. Buti. 728 at 742 (1939); ZOLLMANN, op. cif. supra note 1, at 327; 
BRINDLEY, Op. cit. supra note 40, at 450; SAXE, op. cit. supra note 46 at 45-46. 

*® The statement of Charles W. Eliot, President of Harvard College, made in 1874 to the commis- 
sioners of the Commonwealth of Massachusetts, is a classic discussion of the subject of charitable and 
religious tax exemptions. The following quotation is the most familiar portion of his statement: “To 
tax lands, buildings or funds which have been devoted to religious or educational purposes, would 
be to divert money from the highest public use,—the promotion of learning and virtue,—to some lower 
public use, like the maintenance of roads, prisons or courts, an operation which cannot be expedient 
until too large an amount of property has been devoted to the superior use.” EXxEMPTION FROM TAXATION 
IN MASSACHUSETTS 20, 23 (1910). 
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There is no estrangement between the church and the state;* each is paramount in 
serving the ends of a portion of human life; each should be free to serve those ends 
without interference by the other. Thus the churches do not properly interfere with 
temporal affairs, and the state should not intrude into matters of the church even 
with its power of general taxation.” The exemption is a fit recognition of the 
sanctity of religion.™ 

The defenders of the exemption doubt whether any important revenue is lost 
to the community through operation of the tax exemption.™ In their view the 
total value of church property is not great and certainly is not increasing in propor- 
tion to the value of all property in the community.* To tax the churches would re- 
sult in the double taxation of persons who contribute to them.>* On the other hand, 
because donations to churches are generally made by all taxpayers anyway, the effect 
of taxing church property would be negligible in its impact upon the expenditures 
of individuals.> Indeed churches contribute to property values in the community 
by their very presence.” 

Any defense of the tax exemption of religious organizations must recognize that 
the exemption is a subsidy from the state in direct proportion to the amount of 
taxable property or income which the organization has. Moreover, it is a subsidy 
which is not periodically reviewed and fixed by legislative bodies. In a society 
where the church and the state are presumably separated, there is no basis for be- 
lieving the church to be doing a part of the state’s work. The moral uplift of re- 
ligious instruction and the “higher purposes” which religion serves are values which 
the state presumably could not properly undertake for itself.5” The state could not 
justify its own operation of religious institutions on that ground without seriously 
undercutting the policy embodied in the religious clauses of the First Amendment, 
now applicable to the states by way of the Fourteenth Amendment. While the 
church should be free from the control of the state, the state may not organize any 
church or churches in the pursuit of any ends, however desirable they may seem to be. 
Therefore, if religious organizations are looked upon solely as the teachers of religious 
doctrine and the custodians of religious practices, the tax exemptions are hardly 
justifiable. 

Almost all tax exemptions, however, are granted to educational and charitable 
institutions as well as to religious organizations. Religion is not alone the object 


“° Hitt, THe ExeEMpTion oF CHURCH PRopERTY FROM TAXATION 6 ef seq. (1876). See also Toxin 
et al., op. cit. supra note 47, at 23. 

*OHILL, supra at 37. And see the remarks of Senator Laramie quoted in: BRINDLEY, op. cit. supra 
note 40, at 266. ‘ 

®2 See REPORT OF THE COMMISSION ON TAXATION (MASSACHUSETTS) 75-76 (1897). 

52 HILL, op. cit. supra note 49, at 28 et seq. See also the remarks of Judge Cullen reported in 
SEvENTH New York StaTE CONFERENCE ON TAXATION 234 (1917). 

5° HiL1, op. cit. supra note 49, at 16 et seq. 54 BRINDLEY, Op. cit. supra note 40, at 450. 

®51 Tuomas M. Cootey, Taxation, §201, p. 430 (4th ed. 1924). 

°° Tosin ef al., op. cit supra note 47, at 56. 
57 See discussion supra p. 147. 
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of preference in the tax statutes. Perhaps the most persuasive justification of the 
religious exemption can be made with this fact in mind.™ Justice Reed, dissenting 
in McCollum v. Board of Education, seems to defend the tax exemption in these 
terms: 


It seems clear to me that the “aid” referred to by the Court in the Everson case could 
not have been those incidental advantages that religious bodies, with other groups 
similarly situated, obtain as a by-product of organized society. This explains the well- 
known fact that all churches receive “aid” from government in the form of freedom 
from taxation.®® 


Not only are other institutions beneficiaries of tax preferment, but church organi- 
zations as part of their activities frequently perform many services identical with 
those performed by charitable and educational institutions. Like charities, churches 
give private relief, aid the fund-raising of private charities in general, and support 
through their church-sponsored organizations their own old people’s homes, orphan- 
ages, hospitals, schools, and the like.6’ Perhaps the tax exemption can be justified 
as the state’s recognition of this aspect of a church’s work, rather than in recognition 
of the teaching and practice of formal religion. 

In more recent years the church’s position as a tax-exempt institution has not been 
an important public question. Modern discussion of the exemption by public 
agencies has been most cautious. In a 1919 New Jersey Commission Report on the 
state’s tax laws, the general question of tax exemption is discussed but no reference 
is found concerning the exemption of religious organizations, although the problem 
of exempting charitable organizations is reviewed.®* A similar 1920 report made in 
New Mexico reveals the hopelessness with which some public bodies approach the 
exemption problem: 


The exemption from the property tax . . . while in our opinion quite illogical and provoca- 
tive of much abuse, has apparently met with the general public approval and the support 
of churchgoers and other beneficiaries who are instrumental in the formation of public 
opinion. It seems useless to criticize these exemptions although it should be obvious that 
whatever reason may exist for holding this property as private property is equally good 
reason for paying taxes thereon.®? 


5% See Cavert, supra note 44, at 216-217: “At the present time, I suppose, the churches are exempt 
from taxation just as one among many groups of non-profit agencies, including charitable, educational 
and other institutions. If the Church takes its place along with other non-profit agencies, I should 
say it is not receiving any distinctive favor.” See also Saxe, op. cit. supra note 46 at 46; Hoff, Religious 
Freedom Under Our Constitutions, 31 W. Va. L. Q. 14, 33 (1924). Am interesting example of the 
interrelationship between religious and educational tax exemption is found in a MEMORANDUM submitted in 
1939 by Teachers College of Columbia University, in which continued cancellation of water charges 
was sought on the ground that the college contributed to New York educational, charitable, and 
religious work. 

5° 333 U. S. 203, 249 (1948). 

6° A detailed account of the activities of churches in a typical community is found in H. Paut 
Dovctass, THE SPRINGFIELD CuurcH Survey (esp. cc. VII, VIII, XI) (1926). 

®! ReEporT OF THE COMMISSION TO INVESTIGATE Tax Laws (1919). Custis, THe STaTE Tax SysTEM 
oF WasHINGTON (1916), also contains no critical discussion of religious tax exemption. 
®2 REPORT OF THE NEw Mexico SpEcIAL REVENUE COMMISSION 144 (1920). 
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In 1927 a New York taxation committee in a preliminary report on Tax Exemption 
in the State of New York merely asked a question in its findings and recommenda- 
tions: “Is it consistent with the separation of the church and the state to continue an 
indirect subsidy for religious institutions?”®* A 1933 survey of the Iowa revenue 
system made by the Brookings Institution also shows a reluctance to reopen argu- 
ment concerning the question: 


The legitimacy of exempting religious property was fought out in Iowa in the years 
following 1873, with a final verdict in favor of the exemption. It is not likely that any 
different verdict would be rendered on this issue by the public today. Nevertheless, it is 
essential that property exemptions be strictly controlled and reluctantly granted if the 
integrity of the property tax is to be upheld.®* 

A general survey of clergymen and laymen published in 1936 revealed no dis- 
satisfaction with the exemption even among such groups as the Unitarians, who 
traditionally are most opposed to any alliance between church and state. 

In considering the present position of religious tax exemption, the absence of con- 
temporary critical discussion® is most striking in view of the bitter controversy over 
the teaching of religion in the schools and the diversion of tax funds for the direct 
support of religious activity. The tax-exemption battle of the churches seems to 
have been won by exhaustion. 

IV 


Tue Prosiem oF Economics 
In December, 1875, President Grant, in a message to Congress, made the follow- 
ing statement: 


In 1850, I believe, the church property of the United States which paid no tax, municipal 
or State, amounted to about $83,000,000. In 1860 the amount had doubled; in 1875 it is 
about $1,000,000,000. By 1900, without check, it is safe to say this property will reach 
a sum exceeding $3,000,000,000. So vast a sum, receiving all the protection and benefits of 
Government without bearing its proportion of the burdens and expenses of the same, 
will not be looked upon acquiescently by those who have to pay the taxes. In a growing 
country, where real estate enhances so rapidly with time, as in the United States, there is 
scarcely a limit to the wealth that may be acquired by corporations, religious or otherwise, 
if allowed to retain real estate without taxation. The contemplation of so vast a property 


*P. rr (1927). 

** REPORT ON A SURVEY OF ADMINISTRATION IN Iowa 33 (1933). See also REporT oF CoMMISSION 
on Tax Exemptions (Connecticut) 19 (1925): “. . . your commission finds little disposition in Con- 
necticut at this time to tax property devoted to religious use or pure benevolences which are supported 
by private contributions, and which benefit society as a whole.” 

* Brown, Op. cit. supra note 45, at 161. 

®° See Cavert, supra note 44, at 217: “Probably the prevailing point of view is that the churches 
are good things; even if people don't belong to the church, they generally admit that churches accomplish 
worthwhile services in the community. So I do not now see any widespread criticism on this point.” 
Agnes E. Meyer denies even the relevancy of the tax exempt status of churches to a discussion of 
Church-State problems. “The fact that church property is tax-exempt creates no relationship between 
Church and State.” Meyer, The School, the State, and the Church, Atlantic Monthly, Nov. 1948, pp. 


45, 48. 
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as here alluded to without taxation may lead to sequestration, without constitutional 
authority and through blood. 

‘I would suggest the taxation of all property equally, whether church or corporation, 

exempting only the last resting-place of the dead, and possibly, with proper restrictions, 
church edifices.®? 
To test whether the fears implied in this statement are justified and whether the 
growth of church wealth is a consequence of the church’s exemption from taxation, 
it would be necessary to have a great many more facts than are actually available. 
The paucity of fact makes difficult any judgment about the economic effects of the 
tax exemption. Can one say that the failure of churches to bear their share of taxes 
results in a significant reduction of revenue? 

The amount of income Jost to the Federal Government by reason of the deduc- 
tions allowed on an individual’s income and gift tax returns for religious contribu- 
tions cannot even be guessed. Yet some indication of the importance of these deduc- 
tions appears when’ we compare the total charitable and religious deductions with 
the declared net income of individuals. In the years 1924, 1927, 1928, 1929, 1940, 
and 1941, the total deduction claimed was over one-half billion dollars.* These 
total deductions represent roughly 1.7 per cent to 2 per cent of each year’s declared 
net income. From 1939 to 1941, of the claimed deductions 60 to 70 per cent were taken 
on returns with net incomes of less than $5000. It should be noted that the tax 
loss to the Government is less in these lower income brackets. In the case of the 
federal gift tax the charitable gifts in 1939 were about fifty million dollars, or 13.2 
per cent of the value of total gifts before exclusions.” In 1940 the percentage was 
14.1 per cent and in 1941 only 6.5 per cent." These figures, of course, include the 
deductions claimed because of charitable, scientific, educational, and literary contri- 
butions as well as those to religious organizations. (The latest publication of the 
Treasury listing organizations to which contributions are tax-free ran from the 
American Cancer Society to the Zurbrugg Memorial Hospital, and included such 
organizations as the “Lorelei” Singing Society of Chicago.) ‘Therefore, this infor- 
mation gives only little clue to the extent of contributions given to religious groups 
alone. At most we can say that tax-free religious contributions are less than the 
total amounts shown. 

The facts concerning the federal estate tax are more revealing because the deduc- 
tions for religious contributions are published separately. The following table” 
indicates the relative importance of the religious deductions: 


°7 4 Cone. Rec. 175 (1875). 

®8 SratTistics OF INCOME FOR 1941, pt. I, 217-223 (U. S. Treas. 1944). 

°° SraTIsTICs OF INCOME FOR 1939, pt. 1, 29 (U. S. Treas. 1942); Statistics oF INCOME FOR 1940, 
1, 21 (U. S. Treas. 1943); Sratistics oF INCOME FOR 1941, pt. 1, 24 (U. S. Treas. 1944). 

7 Sratistics OF INCOME FOR 1939, pt. 1, 285 (U. S. Treas. 1942). 

7 Sratistics OF INCOME FOR 1940, pt. 1, 229 (U. S. Treas. 1943); Statistics oF INCOME FOR 1941, 
1, 272 (U. S. Treas. 1944). 

72 CumuLaTive List oF OrcanizaTions (U. S. Treas. 1946). 

78 Taken from Sratistics OF INCOME, supra note 69: the 1939 Report at 250; the 1940 Report at 200; 


the 1941 Report at 246. 
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Returns Total Gross Total Deductions Total Deductions for 

Filed in Estate for Charity, Re- Religious Contribution 
ligion, etc. 

1940 $2,632,659,000 $143,365,000 $16,779,000 

1941 $2,777,657,000 $1'75,072,000 $12,835,000 

1942 $2,724,513,000 $154,633,000 $15,724,000 


In the estate tax area it is clear that the deductions for religious contributions are 
insignificant, revenue-wise, compared with the total deductions allowed for charitable, 
literary, scientific, religious, and educational purposes. Roughly, the religious deduc- 
tions account for 10 to 15 per cent of the total allowed deductions of a similar char- 
acter. 

Although the amount of revenue lost by allowing estate tax deductions for chari- 
table and religious bequests may be relatively small, it should nevertheless be pointed 
out that in a few instances powerful and wealthy families have used the gift and 
estate tax exemptions to their advantage. The late Andrew Mellon left an estate of 
one hundred million dollars to the Andrew Mellon educational and charitable trust, 
of which his son, son-in-law, and attorney were trustees."* Similarly, the late Henry 
Ford, Sr., transferred all of his non-voting stock in the Ford Motor Company to 
the Ford Foundation for charitable and educational purposes.” Such a device 
allows a wealthy family to retain direction and control of its enterprise even though 
the financial fruits of the enterprise may be distributed for a charitable, educational, 
or religious purpose. Sound policy would require the placing of some limits upon 
the estate tax and gift tax deductions for this purpose. Perhaps the limitation should 
be similar to the 15 per cent limit allowed on an individual’s income tax. 

Information as to the economic importance of state exemption from taxation of 
real property held by religious bodies is more generally available. In New York in 
1920 the assessed value of the real property which was subject to taxation was 
$14,596,000,000, as compared with an assessed valuation of all tax-exempt realty of 
$2,997,000,000."* In that year the percentage ratio of tax-exempt real property to 
taxable real property was 20.5 per cent. In 1925 the percentage ratio had risen to 
23.8 per cent but an important new nonreligious tax exemption had been added in 
the meantime.” In 1930 the percentage ratio had decreased slightly to 22.9 per 
cent.”® 


TN. Y. Times, Aug. 29, 1937, p. 1, col. 1. 

™ N.Y. Times, April 19, 1947, p. 1, col. 4. Mr. Ford’s will is completely set forth in id. at p. 21, 
col. 2. Also by use of a charitable trust, businesses sometimes obtain competitive advantages through 
the income tax exemption. See Investigation of Closing of Nashua, N. H. Mills and Operations of 
Textron Incorporated, Report OF SUBCOMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, UNITED STATES 
SENATE, 81st Cong., 1st Sess. (1949). Apparently religious organizations have seldom been made 
beneficiaries of such trusts. 

76 SpeciaL JoINT COMMITTEE ON TAXATION AND RETRENCHMENT, TAX EXEMPTION IN STATE OF NEW 
York 37 (1927). 

™ Ibid. 

™ Bartey, Tax Exemption In New York 15 (1932). 
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These valuations comprise all the tax-exempt property in the state of New York, 
including therefore not only the property of private charitable, religious, and educa- 
tional institutions but also property owned by governmental units, federal, state, 
and local. In 1920 property held for religious purposes comprised 11.8 per cent of 
all tax-exempt property. In 1925 the percentage of religiously held property de- 
creased to 11.3 per cent” and in 1930 it was only 10 per cent of the total tax-exempt 
property.°° Again it should be noted that beginning in 1925 an important private 
but nonreligious tax exemption was involved in the computation. 

On the level of local government, the table below indicates that the percentage of 
tax-exempt property in the city of Yonkers, New York, which is exempted because 
of its religious use, has remained between 8 per cent and 1o per cent of the total tax- 
exempt realty over a period of ten years.®? 


Year Total Real Estate Total Exempt Religious Exempt 
Valuation Property Property 
1940 $287,544,550 $89,389,685 $8,116,150 
1943 $272,711,915 $76,093,485 $6,206,250 
1946 $268,881,025 $71,797,525 $6,190,275 
1949 $291,258,440 $73;253;335 $6,407,750 


In trying to discover the effect of tax exemptions in general, a New York legis- 
lative committee examined twenty-one cities, towns, and villages which showed an 
abnormal amount of tax-exempt property. The committee’s research staff discovered 
no serious tax hardship to those cities, towns, and villages. In addition, a statistical 
examination of governmental costs and tax rates in these cities and towns revealed 
no correlation between the amount of tax-exempt property in a given city or town 
and either the cost of government or the local tax rate.®* 

These figures, state and federal, indicate that both the tax deductions for chari- 
table, educational, and religious purposes and the public and private exemptions may 
well concern tax gatherers. But in so far as information is available, the religious 
deductions and exemptions do not seem to be the most important segment of the 
problem.®* ‘This may well be the reason for the limited amount of present-day 
criticism of organized religion’s freedom from taxation. Few problems achieve great 
public importance until they become economically significant. 

Without reference to statistical proof, if religious institutions (and charities and 
educational institutions) paid taxes, more tax money would be available and the rate 
for other taxpayers should be lower. Where part of the wealth of a community is 


7 SpecIAL JoINT COMMITTEE, Op. cit. supra note 76, at 41. 


5° BalLEy, op. cit. supra note 78, at 17. 
81'The information upon which this table was based is taken form a statistical chart supplied the 


author by the City of Yonkers Department of Assessment and Taxation. 

82 SpeciIAL JoINT COMMITTEE, Op. cit. supra note 76, at 13 ef seq. 

88 Professor Robert Haig comes to the same conclusion: “Contrary to the general impression, exemp- 
tions to religious and charitable institutions do not bulk large in the aggregate figures.” REPORT OF THE 
New York STATE CoMMISSION FOR THE REVISION OF THE Tax Laws 121 (1932). 
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not taxed the rest of the community must bear the whole cost of government. Yet 
apparently it is very difficult to make out a convincing factual case for eliminating 
religious tax exemptions and deductions on the basis of the existing economic data. 


V 


Lasor LEGISLATION 


The state may prefer an institution by relieving it of burdens other than those 
of taxation. In many instances religious organizations are excluded from the cover- 
age of laws regulating labor and labor relations. Obviously, the church is not a 
commercial institution employing a vast number of workers. Therefore, the total 
impact of religious exemptions does not play an important role in labor problems. 
From these exemptions, however, important questions concerning the relationship 
between the church and the community arise. 

Perhaps the earliest and certainly the most famous of cases excluding religious 
institutions from a labor regulation is that of Church of the Holy Trinity v. United 
States®* The hiring of an Anglican clergyman, a non-resident alien, was held not 
to violate a federal statute forbidding the importation of aliens under contract to 
perform labor or “service” of any kind. The grounds given were two: (1) The evil 
against which the statute was directed was the undercutting of American laborers’ 
wages by the mass importation of foreign workers by factory owners, and employ- 
ment of a clergyman was not within the statute’s ban; (2) the Congress of the United 
States, a nation basically Christian, could not be supposed to have legislated against 
religion. Although the words of the statute were clearly broad enough to cover 
this contract of employment, it would seem equally clear that the contract was not 
within the statute’s purpose. There is no reason to believe that the domestic 
market for Anglican clergymen was being seriously threatened by foreign compe- 
tition. Consequently, the decision in the case is sound—just as it would have been 
in the case of a bank which had imported a Spanish president or a university which 
had imported a French dean. The second ground of decision is superfluous. 

A decision contrary to the result actually reached in the Holy Trinity case would 
have raised an interesting question concerning the relationship of the church to the 
state. According to the terms of the First Amendment, the Congress has no power 
to make laws prohibiting the “free exercise” of religion. In general the conduct 
of religious services requires clergymen. In most Protestant denominations the right 
to select a minister is a very important part of the freedom to worship. When a 
clergyman, as an individual, can meet the requirements of the immigration statutes, 
would it not be a serious impairment of the “free exercise” of religion to penalize 
his church merely for hiring him before his immigration into the United States? 

Workmen’s compensation acts imposing liability without fault upon employers 
for injuries to employees incurred in the course of employment frequently have been 


84143 U. S. 457 (1892). 
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construed to exclude the employees of religious institutions. This interpretation is 
usually placed on the ground that the religious institution is not an organization 
which exists for “pecuniary gain,”®* nor is it engaged in business for profit. Some 
states limited the coverage of their workmen’s compensation acts to profit-seeking 
enterprises. Religious institutions are correctly classified as outside the scope of these 
acts. 

The labor relations acts of Connecticut** and New York®" expressly except 
religious institutions from their respective coverage. The relevant provision of 
the New York State Labor Relations Act was held inapplicable to the employees 
of educational, charitable, and religious institutions not only when engaged in in- 
stitutional activities, but also when engaged in any type of work for the exempted 
organization. Specifically, workers in a commercial loft building owned by Colum- 
bia University, located several miles from the campus and used for non-educational 
purposes, were found to be beyond the reach of the New York Labor Act.®* This 
decision expanded the practical effect of the statutory exclusion immeasurably. In 
1946 the statute was amended to exclude only those employees actually engaged in 
the principal activities of the exempted organization. 

In: Pennsylvania and Massachusetts State Labor Relations Acts, which contain no 
express exception, were held inapplicable to charitable hospitals.°° Even then, how- 
ever, the implied exemption recognized in the Pennsylvania case would not seem to 
extend to religious organizations except in so far as they operate hospitals.°* The 
opinion in the case evidenced great concern with the effects of labor disturbances in 
a hospital and the consequent serious results of a disruption in service. No similar 
problem is involved in the conduct of a solely religious organization. The Massachu- 
setts opinion exempted the hospital because it was not engaged in industry or trade, 
a ground equally applicable to churches. 

There are no convincing reasons why the employees of a religious association 


85 Dillon v. Trustees of St. Patrick’s Cathedral, 234 N. Y. 225, 137 N.E. 311 (1922); Gardner v. 
Church of Ottumwa, 217 Iowa 1390, 250 N.W. 740 (1933). The present New York State statute will 
include a minister of religion. See Walker v. Calvary English Lutheran Congregation, 264 App. Div. 
965, 37 N. Y. S. 2d 59 (3d Dep’t. 1942). 

8° Conn. Gen. Stat. c. 279, §933h (Supp. 1945). 87N. Y. Lasor Law §715. 

®° Columbia University v. Herzog, 269 App. Div. 24, 53 N. Y. S. 2d 617, aff'd, 295 N. Y. 605, 64 
N. E. 2d 351 (1945). 

8°N. Y. Laws c. 463 (1946). 

°° Western Pennsylvania Hospital v. Lichliter, 340 Pa. 382, 17 A. 2d 206 (1941); St. Luke’s Hospital 
v. Labor Rel. Comm’n, 320 Mass. 467, 70 N. E. 2d 10 (1946). The Pennsylvania case was not followed 
in Northwestern Hospital v. Public Bldg. Service Employees’ Union, 208 Minn. 389, 294 N. W. 215 
(1940), nor in Wisconsin Emp. Rel. Bd. v. Evangelical Deaconess Society, 242 Wis. 78, 7 N. W. 2d 590 
(1943). However, the New York Anti-Injunction statute has been held inapplicable to protect employees 
of a hospital: Jewish Hospital of Brooklyn v. Doe, 252 App. Div. 581, 300 N. Y. Supp. 1111 (1937). 
A hospital in the District of Columbia has been held subject to the N. L. R. A.: National Labor Relations 
Board v. Central Dispensary & Emergency Hospital, 145 F. 2d 852 (App. D. C. 1944). Cf. Pagel v. 
Trinity Hospital Ass’n, 72 N. D. 262, 6 N. W. 2d 392 (1942) (holding employees to be outside the 
scope of an administrative order defining the coverage of.a state minimum wage law). 

®1 However, the exception has been extended in Pennsylvania to include the activities of the Salvation 
Army. Petition of Salvation Army, 349 Pa. 105, 36 A. 2d 479 (1944). 
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should be deprived of the same statutory protection in organizing labor unions that 
is given workers in other enterprises. The presumed fairness with which a chari- 
table or religious employer deals with its employees has been suggested as a reason.*” 
There seems to be little evidence, however, that a church janitor needs the advantages 
of union organizations less than a janitor employed in an apartment building. Per- 
haps contributions to religious organizations will diminish if the contributors ob- 
serve that the religious organization bargains collectively with its employees.** But 
this is the most tenuous sort of speculation. The general encouragement of religious 
organizations by freeing them from laws designed to benefit workmen is certainly 
a doubtful policy. 

The statutes of some states which have adopted a fair employment practices act 
do not include the employees of religious institutions.** In so far as a state F. E. P. A. 
forbids discrimination in employment because of religious affiliations, the statutory 
exception is quite understandable. Few people would force a Roman Catholic 
organization to employ Protestant workers, or a Jewish congregation to employ a 
Catholic janitor. The practice of using church jobs as a kind of charity is too 
common. 

The issue becomes more doubtful when discrimination in employment is based 
on race. Fair Employment Practices Acts permit employers to discriminate in em- 
ployment which is thought to be personal or intimate in nature, as, for example, 
that of a domestic servant. The employment of a clergyman may create a similarly 
intimate relationship to his congregation. Yet this rationale of the exemption would 
seldom apply to the employment by a church of an unskilled workman. It is difficult 
to understand why a religious organization any more than any other should be 
permitted to discriminate in employment on racial grounds. 

The Old Age and Survivors Insurance section® of the federal Social Security 
Act, as well as the Unemployment Compensation provisions,®® expressly exclude the 
employees of religious institutions. Yet the basic public policy behind these laws 
calls for the protection of the employees of religious institutions equally with that of 
any other employed group. Employees of churches grow old, become unemployed, 
and create problems for society in the process. The principal reason for placing these 
employees outside the coverage of the Social Security Act probably stems from the 
traditional exemption of churches from taxation. Both sections of the Social Security 
Act require the levying of taxes upon employers. The churches fear the first step 
toward loss of their tax immunity.®” 


sg columbia University v. Herzog, 269 App. Div. 24, 27-28, 53 N. Y. S. 2d 617, 620 (1945). 
Ibid. 

** Mass. Acts (1946) c. 368, §4 (§1, pt. 5, of a new chapter, 151B, Mass. Gen. Laws); N. J. Laws 
(1945), c. 169, §5(e); N. Y. Laws (1945) c. 118, §127(5). 

5 49 Stat. 639 (1935), 42 U. S. C. §1011(b)(8) (1940). 

°° 49 Stat. 643 (1935), 42 U. S. C. §1107(c)(7) (1940). 

°7 See MonTavon, Otp AcE AnD Survivors InsurANCE (National Catholic Welfare Conference 1946): 
“The uncertain cost of Social insurance, which tends to expand, as well as the fact that the traditional 
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All these labor regulations have as their principal purpose the protection of work- 
men in their employment and the maintenance of their economic security. There- 
fore, in relieving religious organizations from the social obligations of these statutes, 
the state is favoring religious institutions at the expense of rights which workers 
enjoy in other areas of economic activity. This favoritism is much less justifiable 
than the indirect financial support which the church receives through tax exemption. 
In the case of tax exemptions, all taxpayers of the community are required to supply 
the funds necessary to finance the business of government. The exemption of the 
church from taxation increases the total burden placed upon the entire taxpaying 
community. By excepting educational, charitable, and religious institutions from 
the operation of labor legislation, however, the state is favoring those institutions 
at the expense of relatively small numbers in the community. The employees of 
religious groups are required to surrender their rights to organize, their freedom 
from unjust discrimination, and their protection against the hardships of old 
age and unemployment. 

Most employees of charitable and religious institutions take their jobs in order 
to earn a living. Except for the clergy and a few other professional workers, the 
job is taken with no sense of dedication to charity or religion. It can reasonably be 
doubted that workers employed by charitable or religious institutions are better 
paid or better cared for than employees of an automobile plant.°* The need for 
legal protection is not diminished by the charitable or religious character of the 
employer. 





tax-exempt status would be jeopardized, have deterred voluntary tax-exempt organizations from demanding 
that their employes be not denied by law the right to share in the benefits of Old Age and Survivors 
Insurance.” ; 

°8 The need which employees of charitable or religious institutions have for legislative protection is 
recognized in the- remarks of Judge Pecora in Society of New York Hospital v. Hanson, 185 Misc. 937, 
946, 59 N. Y. S. 2d 91, 99 (1945): “The vital factor is that the public interest, which the legislature 
must have deemed to be served by denying employees of such institutions the fundamental rights which 
labor, in the face of bitter opposition, has through the years fairly won in its dealings with private 
employers, may be better served by the enactment of legislation insuring these employees of fair 
treatment in their relations with their employers,—such legislation, for instance, as may provide for mini- 
mum wage scales, hours of labor and arbitration boards to determine disputes.” 
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Eleven years ago the Supreme Court in Lovell v. Griffin' upheld the right of Jehovah’s 
Witnesses to distribute their literature without a license. This decision opened the doors 
of the Court to a flood of cases which tested the power of a state to penalize individuals 
because of their religious beliefs or to restrain the activities of those who insisted on 
aggressively preaching or practicing their beliefs. The difficulty of that problem is evi- 
denced by the wreckage of overruled cases which lie in the tortuous path which the Court 
has followed. 

Two years ago in the Everson® casc the Court upheld the right of a state to use tax 
money to transport children to parochial schools. Last year in the McCollum® case it 
denied the right of a state to permit the teaching of religion in public schools by an 
arrangement with church organizations. These are but the forerunners of a new series 
of cases which will test the extent to which the First Amendment requires a separation of 
church and state. 

Thus, the Supreme Court has focused widespread attention on the two related prob- 
lems of religious freedom and separation of church and state. The difficulty of these 
problems and the prevailing uncertainty as to their answers creates a substantial need for 
a serious study which will define as accurately as possible the legal limitations on state 
action. More important, however, is the need to enunciate clearly and evaluate critically 
the underlying principles and policies on which the decisions are based. The two books 
reviewed here are both limited to the definition of state power. This definition is done in 
considerable detail and the conclusions are fully documented by decisions from. state 
courts. The authors, however, seldom attempt to penetrate below the superficial crust of 
mechanical doctrines expressed by state courts. Because of this, the usefulness of the 
books is limited, and in some cases the validity of their conclusions is impaired. 


I 


Contemporary Religious Jurisprudence is narrowly limited to a study of the legal and 
criminal aspects of “fortune telling, faith healing, and pacifism.” The first two problems 
are treated comprehensively, and a large number of cases from state courts is cited. The 
material is made interesting and readable by the author’s sketch of the historical back- 
ground and by his review of many of the bizarre cases which are common in these 
fields. The legal aspects of pacifism have not been discussed with as much thoroughness, 
for extended quotations from a few opinions have been substituted for careful analysis. 
Although the book is expressly devoted to a study of the legal restraints on religious 
practices, the discussions on fortune-telling and faith-healing attempt to state the legal 

* 303 U. S. 444 (1938). 
* Everson v. Board of Education, 330 U. S. 1 (1947). 
* McCollum v. Board of Education, 333 U. S. 203 (1948). 
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restraints on those activities without distinguishing those cases in which the activities are 
based on religious beliefs. The cases are indiscriminately mingled with the result that 
the extent to which religious practices are restrained or permitted is not made clear. 

The author summarily disposes of the constitutional issue involved by arguing that 
the plea of religious freedom in these cases is irrelevant if the conduct is otherwise a crime. 
He says, “Although the government may not interfere with mere religious belief and 
opinions, it can prohibit and punish religious practices which are criminal offenses.”* 
It is obvious that this line of reasoning is question-begging sophistry. If certain conduct 
is within the protective walls of the First Amendment, it cannot be made a crime. 
Practically every Jehovah’s Witness case from Lovell v. Griffin to West Virginia State 
Board of Education v. Barnette® involved a criminal statute which was held to be invalid 
because it encroached on constitutional rights guaranteed by the First and Fourteenth 
Amendments. 

In his preface, Mr. Rubenstein makes clear his purpose in discussing these particular 
practices. He states: 


The problems which have been engendered by adherents of these tenets, a large 
proportion of whom are religious zealots, especially during times of war, epidemic 
and national crisis, is a matter of grave public concern . . . Law, with its consequence 
in Justice, must act as the bulwark of Society against the onslaughts of those who 
‘would use religion as a sword to gain their fanatical desires and ends.® 


This thesis is consistently followed through the book, and the author supports those 
decisions which curtail the activities of people who believe in the miracles of prayer or 
the practicalities of unlimited good will. 

Such a thesis, given color of support by numerous court decisions, has such far-reaching 
implications that it is worthy of more careful examination. It is founded on certain 
unexpressed premises which should be made clear; first, that these religious beliefs are 
clearly in error; second, that although they are clearly in error many people will believe 
them; and third, that the law should protect people from following these erroneous 
religious beliefs. 

The first premise may appear to be well founded to many who pride themselves on 
being. scientific. Many scientists, however, are loud in forecasting the fate of mankind; 
prophecies are forthcoming from many pulpits; and the obscure spiritualist brings com- 
fort to the meager group of hungry souls who seek his barren room. The “foolishness” 
of faith-healing, whether in the form of a Catholic’s visit to Lourdes or a Christian 
Scientist’s prayer, is not so obvious in the light of many documented case histories which 
reveal that physical illness is often but the outward symptoms of a sick soul. Certainly 
the present condition of world peace after two wars does not make an air-tight argument 
against pacifism. These particular religious tenets may be in error, but it would be near 
dogmatism to assert that they contain no kernel of truth which may contribute worth- 
while values to those who believe in them or to society as a whole. 

The second premise strikes close to the roots of our democratic structure, for it is 
based on a lack of faith in the ability of individuals to distinguish apparent truth from 
clear error. Such solicitude for the “ignorant, foolish, credulous and superstitious”? in 
matters such as religious belief is not merely intellectual condescension but is a vote of 
no confidence in the ability of people to govern themselves. 

The third premise is rooted in the assertion that people who follow these tenets con- 
stitute a grave public danger. Except in those rare cases in which faith-healing is used 


*Pp. 23, 64. 5 319 U. S. 624 (1943). ® Preface. TP. 7. 
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exclusively to cure children or to combat contagious diseases, there is no evidence that 
these people are a menace to anyone other than themselves. It is questionable whether 
the law should ever attempt to protect a man from his private mistakes, but to use the 
law to save a man from his mistaken religious beliefs is to reinstate the spirit of the 
Inquisition with its hypocrisy of punishing a man to save him from himself. It is not 
accident that the historical antecedents of fortune-telling laws, as pointed out by Mr. 
Rubenstein, are the medieval witchcraft and heresy statutes. 

There is some evidence that many legislatures have recognized that freedom of 
religion includes the right to engage in these supposedly dangerous practices. The 
author indicates that some states exempt religious groups from their fortune-telling and 
faith-healing statutes. Similarly, pacifists have been given increasing exemption from 
military service, with the present draft law giving them exemption from any military or 
non-military service whatsoever. 

II 

Judicial Doctrines and Religious Rights does not attempt to prove a thesis or present 
a particular point of view. Although recommendations are made in the final chapter, the 
book is essentially a descriptive study of cases and statutes. Its scope is exceptionally 
broad, for it discusses almost every conceivable instance in which the activities of govern- 
ment impinge upon religious beliefs or church organization. The chapters on historical 
development, exemption of church property from taxation, and the religious aspects of 
marriage and divorce laws are particularly good. The chapter on religion in education 
is handicapped by the fact that the body of it was apparently written before the McCollum 
case, and the deficiency was met only by inserting one small paragraph concerning that 
decision. Other chapters include discussions of the legal status of religious societies and 
judicial interference in their internal affairs, protection of religious meetings from dis- 
turbance by individuals, religious factors in determining custody of minors, competency 
of witnesses and jurors, and validity of charitable bequests. 

The most significant contribution of this book is that it emphasizes the fact that 
the problems of religious freedom and separation of church and state reach into a hundred 
nooks and crannies of the law. By spotlighting many of these nooks and crannies and by 
collecting many of the basic decisions and statutes, Mr. Torpey has laid valuable ground- 
work for a study which will distill from these diverse elements the common principles 
which are involved, and weld them into a unified body. 

Mr. Torpey makes a second valuable contribution when he reminds us that insuring 
freedom of religion may require not only non-interference from the state, but also a 
degree of protection from actions of individuals and groups who would use their physical 
or economic power to impair that freedom. 

It is regrettable that the important contributions of this book are clouded by the 
failure sufficiently to integrate and evaluate related court decisions. All decisions are 
apparently given equal weight regardless of when or by whom they were decided, and the 
significance of every decision is limited to the particular type of fact situation out of 
which it arose. This results in many apparent contradictions which are extremely con- 
fusing to the reader, in a failure to distinguish what may be only minority views, and 
in a failure to recognize the impact of recent decisions of the Supreme Court. For 
example, in concluding his discussion of blasphemy, the author baldly states, “Incidentally, 
laws making it a crime to blaspheme do not deny freedom of speech.”® A Maine case of 
1921 and a Pennsylvania case of 1870 are cited as authority.? There is no indication that 


®P. 60. 
® State v. Mockus, 120 Me. 84, 113 Atl. 39 (1921), and Zeisweiss v. James, 63 Pa. 465 (1870). 
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the extensive protection which the Supreme Court has recently given the scurrilous liter- 
ature of Jehovah’s Witnesses casts the slightest doubt on this conclusion. Similarly, this 
deification of decisions results in the author’s discussing the famous Scopes “monkey trial” 
case without a word of protest or a hint that other states might hold otherwise or that 
the Supreme Court might overrule it.1° 

A more technical defect of this book is the failure to cite relevant authorities and 
the tendency to rely on some of the less reliable secondary authorities. In discussing the 
power of Congress to prohibit the use of the mails for sending obscene literature, Hanne- 
gan v. Esquire, Inc.™ is not mentioned. Girouard v. United States! is omitted from the 
section on the naturalization power. Jacobson v. Massachusetts'® is omitted from the 
section on compulsory vaccination. And Professor Chafee’s classic article on unincorpo- 
rated associations'* was by-passed in discussing judicial intervention in internal affairs of 
churches. On the other hand, footnotes are well salted with references to Cyc, Corpus 
Juris, and Ruling Case Law. 

III 


These two books raise certain questions of religious freedom and separation of church 
and state which remain unanswered. How much separation does the First Amendment 
require, and why? Mr. Torpey’s book makes clear that the problem extends far beyond 
the immediate reach of the two recent cases which involved separation in education. 
Does the doctrine prohibit the state from giving financial aid to churches in the indirect 
form of tax exemptions? Can the state give special protection against disturbance of 
religious organizations and meetings or hold bequests for the propagation of atheism 
invalid without violating this‘doctrine? To what extent are Sunday laws constitutional? 
Three years ago these questions might have seemed impertinent to most people. Are 
they so impertinent today in the light of the Everson and McCollum decisions? 

The limits of religious freedom are much better defined, but these books raise two 
difficult questions which have received little attention but which are common to many 
different types of fact situations. First, to what extent are the rules of religious freedom 
different when the individual whose welfare is involved is a child? The Barnette case 
upheld the right of a child to refuse to salute the flag, and the Meyer'® and Pierce’® cases 
upheld the right of parents to direct the education and religious training of their children. 
In Prince -v. Massachusetts,” however, the Court denied that religious freedom included 
the right of a child to sell pamphlets on the streets even though accompanied by its parent. 
Can a Christian Scientist’s child insist on being healed by faith, and can its parents be 
punished for not calling a doctor? Can a parent be denied custody of his child because 
he professes beliefs which the court finds are detrimental to the welfare of the child? 
Can a court-appointed guardian of an orphan control the religious training of the child? 
In short, what are the limits of the doctrine of parens patriae when religious freedom is 
involved? The second difficult question is whether a court can inquire into the bona 
fides of a claimed religious belief, and if so, when. In United States v. Ballard,'® the 
Supreme Court held that in a prosecution for fraud the jury could not determine the 
truth or falsity of religious beliefs, but could determine whether the defendants in good 
faith believed their claims. In the light of the vigorous dissent, will this principle be 

1° Scopes v. State, 154 Tenn. 105, 289 S. W. 363 (1927), discussed on pages 267-268. 

11 329 U. S. 146 (1946). 12 328 U. S. 61 (1946). 48 197 U. S. 11 (1905). 

™ CHaFeE, The Internal Affairs of Associations Not For Profit, 43 Harv. L. Rev. 993 (1930). 


*5 Meyer v. Nebraska, 262 U. S. 390 (1923). 
16 Pierce v. Society of Sisters, 268 U. S. 510 (1925). 17 301 U. S. 158 (1944). 
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extended to other cases? When a fortune-teller is arrested for false pretenses or a faith- 
healer for illegal practice of medicine, shall a jury be allowed to determine whether his 
claim that he is a Spiritualist or a Scientist is made in good faith? If a bequest is con- 
ditioned on the beneficiary’s “accepting Christ,” can a court inquire into the sincerity of 
his conversion? 

Mr. Rubenstein and Mr. Torpey have done the back-breaking job of collecting a mass 
of case and statutory material, and have put it in an organized form. They have made 
clear the breadth and complexity of the problem. From this raw material and prelim- 
inary work, it is earnestly hoped that they or others building upon what they have done 
will spell out the broader principles upon which the cases are based and give additional 
light on some of these difficult problems. 

CiypE W. SumMMERs. 
Associate Professor of Law, 
University of Toledo College of Law. 


SEPARATION OF CHURCH AND STATE IN THE Unitep States. By Alvin W. Johnson and 
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What emerges from this volume, and is repeated on almost every page, is the authors’ 
firm conviction that “the fundamental principle of separation of Church and State” is a 
good thing. Most Americans are inclined to give an unthinking assent. The real trouble 
comes when we try to find out just those words mean. At that point we soon discover, as 
Alice remarked to Humpty Dumpty, that “the question is whether you can make words 
mean so many different things.” The process of making the same word mean too many 
different things is going on in all sections of the world under our eyes today. In Soviet 
Russia, where (unlike the United States) the words “separation of Church and State” 
appear in the constitution, those words, like “democracy,” mean something quite different 
from what they mean to us or to the authors of this book. Even in our own country, 
we appear to be witnessing a considerable shift of meaning in certain quarters, with the 
result that “the principle of separation of Church and State” is today being invoked 
in a way which would make the Founding Fathers turn over in their graves. 

To say that a given practice is or is not consistent with “the principle of separation of 
Church and State” is apt to be misleading unless we knew just what that “principle” is. 
A careful study of the material painstakingly collected by the authors, and covering such 
diverse subjects as Bible reading in the public schools, the right of pacifists to be natural- 
ized, and the propriety of laws which forbid barbers to work on Sunday, leaves us with 
the uncomfortable feeling that the “principle” may not be a principle after all, but only 
a rather dangerous catchword. If the authors have been unable to dispel existing confusion 
on this score, the fault is not theirs alone, but is to be shared with a good many judges, 
who, like other human beings, are not above the temptation of labeling catchwords as 
“principles” in order to cover up gaps in logic. The real difficulty in drawing the line 
of separation between church and state arises from the fact that man is composed of a 
mortal body and an immortal soul; and you cannot draw a clearly visible line between 
his body and soul except with the executioner’s axe or its equivalent—in which case he 
ceases to be a complete man. So long as the two parts of him stay together, he will con- 
tinue to have two allegiances; and those two allegiances will sometimes conflict. 

It is out of such conflicts that most of the litigation tabulated in this book has arisen. 
By far the greater part of that litigation has involved the field of education. As the 
authors quite rightly point out, education in this country was from the start primarily 
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a religious matter. It was only by slow degrees and within comparatively recent times 
that the state got into the business. A real problem of our times is just how far the 
process is going to go. Pierce v. Society of Sisters’ established in striking words that 
“the child is not the mere creature of the State,” that the state had no right to a monopoly 
of education, and that parents are entitled to the decisive word in the matter. That decision, 
as the authors recognize, stands as a bulwark against totalitarianism in this country. 

It is precisely on this question of the right of parents against the claims of the 
omnipotent secular state that a good many people have been alarmed—I hope unduly— 
by some of the implications which they have seen in the language of recent Supreme 
Court decisions. When the Supreme Court in Everson v. Board of Education,’ said that 
neither a state nor the Federal Government “can pass laws which aid one religion, aid all 
religions, or prefer one religion over another,”* and when the same Court in McCollum 
v. Board of Education,® criticized released-time religious instruction on the ground that 
“pupils compelled by law to go to school for secular education are released in part from 
their legal duty,”® the specter of a godless state telling all parents how they should educate 
their children seemed closer to American homes than is altogether comfortable. 

The authors of this book give only the briefest mention to the McCollum case— 
perhaps because the decision was handed down too late for fuller discussion. At any rate, 
they quote from only one of the four opinions handed down in that case, and do not even 
mention the other three. If, as Justice Jackson in that case feared, the Supreme Court 
has become a “super board of education for every school district in the nation,” we can 
at least expect clarification at the highest level. 

The Founding Fathers, after all, recognized the right order of values when they said 
in the Northwest Ordinance: 

Religion, morality, and knowledge, being necessary to good government and 
the happiness of mankind, schools and the means of education shall forever 
be encouraged.® 


Unless we are to go the way of the totalitarian countries, the state can never become 
completely godless nor divorce itself from morality—or, more specifically, from Christian 
morality. 

After all, as the Supreme Court said in Church of the Holy Trinity v. United States,® 
we are (or at least until recently were) a Christian country. Justice Story, who was 
closer than we are to the time of the Founding Fathers, said in his Commentaries that 
at the time the Constitution was adopted 

An attempt to level all religions, and to make it a matter of state policy to 
hold all in utter indifference, would have created universal disapprobation if 
not universal indignation.’® 


Indeed, if the catch-phrase “separation of Church and State” is to be applied as a prin- 
ciple in all cases, future editions of Messrs. Johnson and Yost’s book may require a good 
many additional chapters. If the state is to stop aiding any or all religions, it will have 
to stop a good many practices not mentioned in the present edition. Tax exemption on 
church properties had better be stopped at once; but that is only the beginning. What 
right, for example, has the godless state to employ and pay the clergy to minister as 
chaplains to the spiritual needs of convicts, members of the armed forces, and Congress- 


2268 U. S. 510 (1925). 2 Id. at 535. * 330 U. S. 1 (1947). 
*Id. at 15. (Italics supplied.) 5 333 U. S. 203 (1948). 

* Id. at 209-210. (Italics supplied.) ™Id. at 237. 

® July 13, 1787, 1 Sav. 51, n., Art. III. ° 143 U. S. 457 (1892). 


2° JosepH Story, COMMENTARIES ON THE CONSTITUTION, §1868 (1833). 
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men? What right has it to waste the money of atheist taxpayers in building chapels 
on military reservations? If, on the theory of holding all religions equal, there is no 
difference in the eyes of the state between Christian and Mohammedan morality, why 
should I go to jail if I insist on having four wives at the same time? 

The plain fact, whether we like it or not, is that American political institutions and 
American ideas of morality have developed out of the background of western Christianity, 
and are founded on it. So long as those institutions and that idea of morality continue, 
state and church will live together on friendly terms and can never be completely separated. 
The state will continue to inculcate and uphold those moral ideas; and the church will 
continue to inculcate and uphold good American citizenship. Conflicts of course are 
bound to arise; but it is a credit to the good sense of the American people that most of 
such conflicts until now have been around the fringes and over relatively minor matters. 
In the main, they have been settled, and I hope in the future will be settled, on a basis 
of mutual give-and-take and commonsense recognition of the rights of both sides. 

The real and serious conflict comes—and I hope that in this country it will never 
come—when the forces of complete and total secularism get control of the state. Right 
here we have a real danger in the uncritical acceptance of clichés and catchwords as a 
substitute for careful thinking. It was Huey Long who said that if fascism ever estab- 
lished itself in the United States it would probably be under the label of “anti-fascism.” 
In somewhat the same way, if secular totalitarianism ever establishes itself here, it will 
probably be under the label of “freedom of religion” and “separation of Church and State.” 
That is something against which we must all be on guard. I wonder whether the 
authors—or the readers—of this book are sufficiently aware of the danger. 

There are a number of errors in the book—some merely typographical and others 
of more importance—which call for correction. A good many of them betray what 
appears to be the non-legal background of the authors. Permoli v. First Municipality," 
appears at page 12 as “Permodi v. Municipality” and at page 37 as “Permoli v. Orleans,” 
and is indexed under both titles. The Oregon school case, Pierce v. Society of Sisters,” 
hardly belongs on page 38 in the chapter entitled “Bible Reading in the Public Schools.” 
A petition for mandamus is not brought “by the people in relation to” the relator;1* 
nor does a state legislature pass an “action.”1* The Supreme Court of Pennsylvania was 
not called upon in the case cited at page 144 to interpret or apply “the school code of 
New York.” “Chief Justice Cardoza” (sic) appears at page 78 and “Chief Justice Holmes” 
at page 183. Mrs. McCollum’s famous action was brought in the Circuit Court of Cham- 
paign County, Illinois, and not in the Supreme Court of the state.1® It is hardly accurate 
to say that nuns wear “clerical garb,”!® or that the wearing of such garb constitutes “the 
flaunting of a unique act of religion.”"7 The facts set forth in an opinion are not “the facts 
of the court.”18 A lawyer who tried to carry his case “through the New York court 
of appeals to the state supreme court”!® would find himself involved in pretty serious 
jurisdictional difficulties. Donahoe v. Richards,?° which dealt with Bible reading in the 
public schools and is cited on that subject at page 36, is cited again at page 146, apparently 
for the proposition that a state cannot support parochial schools. Constitutional lawyers 
would be more than mildly surprised to learn?! that Meyer v. Nebraska," “is one of the 
comparatively small number of cases” in which state statutes have been thrown out under 
the Fourteenth Amendment. It is somewhat puzzling to be told?* that Cochran v. 


113 How. 589 (U. S. 1845). 12 See note 1 supra. 
18 Pp. 53-54. a°P, Br. 15 Pp, 88. 16 P, 105. 
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Louisiana State Board of Education,?* which unanimously held that a state can appropri- 
ate money to furnish text books to pupils in private as well as in public schools, “concedes 
greater rights to the state” than Meyer v. Nebraska, and Pierce v. Society of Sisters. 

Some of these same errors appeared in the earlier edition, published in 1934 under 
the title of The Legal Status of Church-State Relationships in the United States. .We could 
wish that the earlier titlk—which avoids confusion between catchwords and principles— 
had been retained. 

Porter R. CHANDLER. 


Member of the New York Bar. 


Free SPEECH AND Its RELATION To SELF-GovERNMENT. By Alexander Meiklejohn. New 
York: Harper Bros., 1948. Pp. xiv, 107. $2.00. 


Whenever an intelligent layman discusses the law, the result is often like that of the 
child in the fairy tale who sees that the emperor has been wearing no clothes. This 
book gives such a fresh outlook and revaluation to material often taken for granted. 

Professor Meiklejohn starts with the concept that the Bill of Rights is an integral part 
of self-government and that the First Amendment means what it says. He therefore takes 
the position that Congress may not enact any law which abridges freedom of speech. 
Nevertheless he concedes that under certain circumstances speech can be prohibited. He 
attempts to resolve this apparent paradox by distinguishing between “public” and “private” 
speech, a distinction which, however, he does not adequately develop. 

Thus Professor Meiklejohn insists that no policy may be denied a hearing and no 
persons barred because “their ‘views are thought to be false or dangerous. No plan of 
action shall be outlawed because someone in control thinks it unwise, unfair, un-Ameri- 
can....” It is this mutilation of the thinking process against which the First Amend- 
ment to the Constitution is directed. On the other hand, he points out that liberty of 
speech may be curtailed, provided the procedures are proper, under the Fifth Amendment 
when the speech is private, like that of a merchant advertising his wares or a paid lobbyist. 
These simple instances, however, do not exhaust the category of private speech which 
the author believes can, under some circumstances, be prohibited. Professor Meiklejohn 
does not, for instance, meet the issue of whether the advocacy of the overthrow of the 
government by force may be punished; for he says only: 

Third, the theory fails to recognize that, under the Constitution, the freedom of 
advocacy or incitement to action by the government may never be abridged. It is 
only advocacy or incitement to action by individuals or nonpolitical groups which 
is open to regulation.” 

Professor Meiklejohn’s main thesis is that the courts have ignored the distinction he 
believes to be essential and reduced the area of freedom. He particularly criticizes Justice 
Holmes’ formulation of the “clear and present danger” rule, saying: 

Mr. Holmes and the Supreme Court have ventured to annul the First Amendment 

because they have believed that the due process clause of the Fifth Amendment 

could take its place.* 


Professor Meiklejohn rejects the Holmes distinction between speech as action and 
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speech as thought, but he agrees with Holmes (as stated in his dissent in the Abrams 
case)* that incitement cannot be the dividing line either, pointing out: 
He [Holmes] demands freedom not merely for idle contemplation, but for the 
vigorous thinking and deciding which determine public action.® 





The author suggests that the clear and present danger test has really been modified by 
subsequent decisions which permit punishment only where the circumstances indicate 
“extreme gravity.” He quotes with approval from Justice Brandeis’ elaboration (in the 
Whitney case)® of the meaning of the element “present” contained in the test: 

. . no danger flowing from speech can be deemed clear and present unless the 
incidence of the evil apprehended is so imminent that it may befall before there is 
opportunity for free discussion.’ 


Professor Meiklejohn interprets this modification of the rule as forbidding interference 
with speech while “the civil processes of discussion and education are available.”® He 
suggests that only when ordinary life has broken down can discussion be stopped, and 
then ail discussion must be stopped, not merely that of one group alone, saying: 


When the roof falls in, a moderator may, without violating the First Amendment, 
declare the meeting adjourned.® 


Professor Meiklejohn criticizes not only the courts but writers on the law as well. 
He disagrees with Professor Chafee,’ who also has stressed the individual and social in- 
terest in free speech, because Chafee apparently considered that both interests were alike 
guaranteed by the First Amendment. According to Meiklejohn, the public interest is 
guaranteed by the First Amendment and is absolute. The private interest, he says, is 
protected only by the Fifth Amendment and can, therefore, under proper conditions, be 
regulated. In the course of this discussion he points out the need for freedom to listen 
to all kinds of ideas: 


Shall we, then, as practitioners of freedom, listen to ideas which, being opposed 
to our own, might destroy confidence in our form of government? Shall we give 
a hearing to those who hate and despise freedom, to those who, if they had the 
power, would destroy our institutions? Certainly, yes! Our action must be guided, 
not by their principles, but by ours. We listen, not because they desire to speak, 
but because we need to hear. If there are arguments against our theory of govern- 
ment, our policies in war or in peace, we the citizens, the rulers, must hear and 
consider them for ourselves. That is the way of public safety. It is the program 
of self-government.’ 


The book closes with a disquisition on the general ideas of Justice Holmes, whom the 
author criticizes as too individualistic. He particularly takes issue with Holmes’s statement 
in the Abrams case that freedom of expression is guaranteed because of the need to test 
the truth of ideas in competition with others. This, says Professor Meiklejohn, is but a 
partial reason. In his view the basic reason is that for man to be self-governing he must 
have access to all ideas, both true and false: 


* Abrams v. United States, 250 U. S. 616, 624 (1919). 

®P. 45. 

® Whitney v. California, 274 U. S. 357, 377 (1926). 

TP, 53. 

Psa. 

*?P, $5. 

10 ZECHARIAH CHAFEE, JR., FREE SPEECH IN THE UNITED States (1941). 
1 Pp, 65-66. 






































Book Reviews 169 


The First Amendment is not, primarily, a device for the winning of new truth, 
though that is very important. It is a device for the sharing of whatever truth has 
been won. Its purpose is to give to every voting member of the body politic the 
fullest possible participation in the understanding of those problems with which 
the citizens of a self-governing society must deal.1* 


On the other hand, Professor Meiklejohn considers the possibility that under modern 
conditions there may have to be some restriction on the freedom of scientists because .of 
the development of atomic and bacteriological warfare: 


Under present circumstances it is criminally stupid to describe the inquiries of 
scholarship as merely “the disinterested pursuit of knowledge for its own sake.” 
Both public and private interests are clearly involved. They subsidize much of our 
scholarship. And the clashes among them may bring irretrievable disaster to 
mankind. It may be, therefore, that the time has come when the guarding of hu- 
man welfare requires that we shall abridge the private desire of the scholar—or of 
those who subsidize him—to study whatever he may please. It may be that the 
freedom of the “pursuit of truth” must, in that sense, be abridged.1* 


He also suggests that the radio is not entitled to the protection of the First Amendment 
because, as now conducted, it is merely a business enterprise. This, of course, flies in 
the face of the many decisions which have guaranteed freedom to newspapers despite the 
fact that they also are business enterprises. 

The sum and substance of the matter is that Professor Meiklejohn, while he has 
written a provocative book, has not thought his ideas through and has left his subject in 
almost as much confusion as he found it. 

Osmonp K. FraENKEL. 
Member of the 
New York Bar. 
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